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AGENT. 


§ 44. Firn.—Of the Insured or the Company.—Broker.—Can- 
cellation.—Evidence.—The suit was for recovery under a renewal, 
which the company alleged had been canceled, but of which the 
insured denied having received any notice. There was also a 
dispute whether any specific payment of premium had been made. 
There was an arrangement between the insured and the agent by 
which he was to be allowed a rebate out of the agent’s commis- 
sion, and time on the payment of his premiums, There was evi- 
dence that the agent was to look after his insurances, and was left 
the whole charge of the matter, including the care of the docu- 
ments. Held, that a list of insurances furnished by the agent to 
the insured, including the insurance in dispute, was inadmissible 
as evidence of a recognition by the company of its validity ; the 
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agent, in managing the insurance, acted as the agent of the in- 
sured and not of the company. It may be questionable how far 
notice of cancellation to a principal is necessary where the agent 
of the company is the only person with whom it has acted in be- 
half of the insured ; but notice to a broker, through whom alone 
the insured deals, is notice to the insured. Held, that if the 
agent, by arrangement with the insured, gave him a personal cred- 
it, and arranged the premiums out of his own moneys or ¢redits 
with the company, notice of cancellation and a return of the pre- 
mium to the agent was sufficient. A subsequent collection of 
premiums by the agent would not revive the policy. There must 
be clear evidence of the agent’s authority to rescind the act of 
the company, and clear proof of an understanding that that spe- 
cific act was intended. 


Hartford F. Ins. Co. vs. Reynolds. 
Rep’d Jour’l, p. 214. Micu. 8. C. 


ARSON. 


§ 45. Fire.—Pleading.—Burden of Proof.—Arson must be 
specially averred as a defense, and the burden of proof is on the 
company. 

Thurtill vs. Beaumont, 1 Bing., 339 ; Regnier vs. Louisiana Ins. Co., 1 


La., 335; McConnell vs. Del. Ins. Co., 18 Ill. 228; Mayhew vs. Phenix 
Ins. Co., 23 Mich. R., 105. 


Residence F. Ins. Co. vs. Hannawold. 
Rep’d Jour’l, p. 220. Micu. S. C. 


INSURABLE INTEREST. 


§46. Lire.—O/ Creditor—The fact that the beneficiary was 
a creditor of the insured to the amount of $6,000, and had en- 
gaged with him in an enterprise requiring considerable capital, 
and the knowledge and skill of insured was sufficient interest to 
justify an insurance on his life for $10,000. 

Union Mutual Life Ins. Co. vs. Mowry. 

Rep’d Jour’l, p. 203. 





Mortgagee—Parol Contract. 


MORTGAGEE. 


$47. Fire.—Right of Action —The loss was payable to mort- 
gagees as their interest may appear. It appeared that the mort- 
gagees had buta partial, and nota controlling interest in the loss, 
Held, that there could not be a splitting up of the causes of action 
on a single policy. The control of the policy, and consequently 
the right of action, belonged to the original insured, not to the 
mortgagees. 

Van Buren vs. St. Josephs Co. Mut. Ins. Co., 23 Mich. R., 404; Clay F. 
& M. Ins. Co. vs. Huron Salt & L. Co., 31 Mich., 346. 

Hartford F. Ins. Co. vs. Davenport. 

Rep’d Jour’l, p. 228. Micu. 8. C. 


PAROL CONTRACT. 


§48. Fire.—Agent’s Authority—In an action upon a parol 
contract of insurance alleged to have been entered into by defen- 
dant through its agent, B., it appeared that B. was not in fact 
authorized to make contracts of insurance, but merely to receive 
and forward applications, deliver policies sent to him, and collect 
premiums thereon; that when he took plaintiff's application, no 
money was paid, but the understanding was that the premium 
should be paid on the receipt and delivery of the policy; that B. 
then assured plaintiff that the insurance would take effect from 
the date of the application ; that he was in fact authorized to 
make insurance take effect from the time of the application, sub- 
ject to the approval of the general agent, upon a certain class of 
property, but that the property here in question was not of that 
class ; and that plaintiffs risk was not accepted by the general 
agent, but was rejected by him after the property was burned, but 
before he had knowledge of the fact. There was no evidence that 
defendant ever held B. out as clothed with authority to take risks 
for it, or that it knew that he was acting beyond his authority ; 
and plaintiff knew that B. had no authority to issue the policy, 
but that it was to be issued by the general agent upon his ap- 
proval of the application; and he took additional insurance in 
another company in consequence of the delay in receiving a pol- 
icy from defendant, although B. assured him that his insurance 





244 Digest of Decisions. [ April, 


with defendant was valid. Held, that there was no valid contract 
of insurance between the parties. Plaintiff had no right to rely 
upon the representations of the agent, which would not bind the 
company. 

Etna Ins. Co. vs. Maguire, 51 Ill, 342, distinguished. 

Fleming vs. Hartford F. Ins. Co. 

Rep’d Jour’l, p. 281. 


POLICY. 


$49. ‘Firre.—Construction.— Mortgage Clause. — Arbitration 
Clause.—A part of the incumbrance had not been stated in the 
application, which was a warranty ; additional insurance had been 
procured without the consent required in the policy, and no ar- 
bitration had been offered or proposed as required by the policy 
before bringing suit. The loss was payable to L. B. as interest 
may appear. Held, that it was not a mortgage insurance, but 
directly on the interest of the owner. Held, that the arbitration 
clause was a barrier to recovery. 


Flaherty vs. Germania Ins. Co. 
Rep’d Jour’l, p. 266. Pa. S.C. 


§50. Lire.—Violation of Contract.—Paid-up Policy.—Mea- 
sure of Damages.—A part-note policy for the benefit of the wife 
and children of the insured, provided that after three annual pre- 
miums, if surrendered while in force, a paid-up policy would be 
issued for the whole amount of premiums paid, deducting indebt- 
edness, without further charge than the interest in advance on 
the amount of indebtedness. After considerable correspondence 
relating to a paid-up policy, the insured, on the theory that there 
was a surrender or its equivalent, and that the company had vio- 
lated its contract in not issuing a paid-up policy, rescinded the 
contract and brought suit for the recovery of all money paid 
under it. Held, that the principal consideration for which the 
premiums were paid was for insurance during the period the pol- 
icy was in force. A paid-up policy was a minor incident; there 
was therefore a part performance of the contract, and an action 
was not maintainable for moneys had and received. 

Hunt vs. Silk, 5 East, 448 ; 2 Chitty Cont., 1092-3 ; 1 Chit. Pl., 387 ; Rus- 
sel vs. Gilmore, 54 IIl., 148, 
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Held, that if there had been a breach of contract the damages 
recoverable would be the value of the paid-up policy; the mea- 
sure of damages would not be the amount of premiums paid. 
Held, that where the whole amount of the paid-up policy payable 
at death, which the insured could claim, was not greater than 
$299, a verdict for $389 was excessive and unwarranted. 


Phenix Mut. Life Ins. Co. vs. Baker. 
Rep’d Jour’l, p. 231. Itz. 8S. C. 


§ 51. Fire.—Construction—Fire Resulting from Collision. 
—FPetroleum.—The policy provided that no loss should be paid 
in case of collision, except fire ensue, and then only for damage 
by fire. And no loss should be paid arising from petroleum or 
other explosive oils. Also that petroleum, etc., should not be 
stored, used, kept or allowed on the premises without consent, 
except for lamps to be drawn and filled in daylight, or the policy 
should be void. Also, that the company should not be liable for 
damage by explosion unless fire ensue, and then for loss by fire 
only. The policy covered the goods of an express company 
while in course of transportation. The train conveying the goods 
collided with an oil train, the petroleum from which taking fire, 
consumed the car and its contents. Held, that the meaning of 
the language was not simply that loss arising from explosion 
should be exempted, or loss arising from petroleum carried by the 
parties, or in the same conveyance, but that in case of collision 
the damage should be restricted to that done by fire only, except 
where the fire arose from petroleum or other explosive oil, in 
which case the company should not be liable. Held, that the loss 
was not covered by the policy. 


Imperial F’. Ins. Co. vs. Fargo. 
Rep'd Jour’l, p. 236, 


PRACTICE.: 


$52. Fire.—ZInstruction.— Renewal.—Privileged Testimony.— 
Evidence.—Instructions confining the attention of the jury en- 
tirely to questions on the validity or otherwise of a renewal 
agreement are sufficient compliance with a request to charge that 
a recovery could only be had under a renewal. Where the rela- 
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tions of a witness as a confidential adviser of the plaintiff is in 
dispute, it is not improper to leave to the jury to exclude his evi- 
dence so far as they may find his relations to have been confiden- 
tial. 

1st ed. Ph. Ev., 4; 1 Gr. Ev., 334, 425. 

Where a conversation was in evidence which, if credited, showed 
that the insured did not pretend to any rights under the policy, 
it was error to refuse to charge that if such a conversation was 
held the insured could not recover. 

Hartford F. Ins. Co. vs. Reynolds. 


PREMIUM. 


§ 53. Lire.—Non-payment.—Agent’s Promises—Forfeiture.— 
Estoppel.—The agent represented to the insured, before taking out 
the policy, that he need not give himself uneasiness in regard to the 
times of payment ; that the company would notify him ; which it 
was claimed threw the insured off his guard and led to the forfei- 
ture of the policy through failure to pay the premium when due. 
Held, that previous verbal agreements were merged in the written 
instrument, which must be taken as representing the whole terms 
of the contract. Held, that the doctrine of estoppel generally 
relates to a present or past state of things. The doctrine has no 
place for application when the statement relates to rights depend- 
ing upon contracts yet to be made, to which the person complain- 
ing is to be a party. 

White vs. Ashton, 51 N. Y., 280; Bigelow on Estoppel, 437-441, White 
vs. Walker, 31 Illinois, 437; Faxton vs. Faxon, 28 Mich., 159. 

Held, that the company was not estopped from setting up a for- 
feiture by the representations of its agent. 

Union Mutual Life Ins. Co, vs, Mowry. 

—§ 46. 


$54. Manrtine.—Not a Lien—There is no law which gives a 
lien upon a vessel for the premium for the insurance by the 
owners for their own benefit. 


Thayer vs. Goodale, 4 La., 222; Steele vs. Franklin Fire Ins. Co., 17 
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Penn. St., 290 ; Turner vs. Stetts, 28 Ala., 420; White vs. Brown, 2 Cush- 
ing, 412; Stillwell vs. Staples, 19 N. Y., 401; Stark vs. Brown, 7 La. An., 
342. 

The John T. Moore. 

Rep’d Jour’l, p. 207. U.S.C. C., La. 


§ 55. Lire.—Non-payment— Waiver of Forfeiture.—After the 
policy had lapsed by its terms through non-payment of premium, 
and the receipts were returned to the company by the agent un- 
collected, they were again returned to the agent by the secretary 
for collection, with a letter saying: “ We cannot promise to give 
him longer than the 20th, when the new board meets to appoint 
officers.” Eleven days after the twentieth the amount was for- 
warded by the agent, with a request that it be returned if not 
satisfactory. It was returned by the secretary, with the infor- 
mation that the name of insured had been dropped from member- 
ship. It appears that the agent raised the money among friends 
of the insured, who contributed with the understanding that the 
money should be repaid if not accepted, the insured taking no 
part. Held, that there had been no act of estoppel or waiver of 
forfeiture on the part of the company; appellee had done or 
omitted no act through its inducement, and could not recover. 

Case of Protection Life Ins. Co. vs. Foote, 79 Ill., 861, distinguished. 

Jil. Masons’ Benev. Soc. vs. Baldwin. 

Rep’d Jour’l, p. 274. Int. 8. C. 


PREMIUM NOTE. 


§56. Fire—Non-payment.—Forfeiture—Waiver—tThe pre- 
mium note was not paid at maturity, and suit was subsequently 
brought and collection made on execution. The policy stipulated 
that in case of non-payment at maturity, the liability of the com- 
pany should cease, but might be revived by a voluntary payment 
before suit ; that the commencement of suit should be an absolute 
cancellation of the policy, and the whole premium should be then 
earned and payable, and the commencement of suit should be no- 
tice of the fact, and the collection of the note by legal proceed- 
ings should not revive the liability of the company. Held, that 
instructions that the non-payment of the note at maturity did not 
of itself terminate the policy unless the company so elected, and 
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notified the insured, and that the collection of the note without 
notification did not defeat recovery, was erroneous. Held, that 
the commencement of suit was sufficient notice, and the collection 
did not waive the forfeiture. The parties were competent to so 
contract. 

Schultz vs. Hawkeye Ins. Co., Iowa S. C.,°1875. 


Shakey vs. Hawkeye Ins. Oo. 
Rep’d Jour’l, p. 223. Towa 8S. C. 


SUICIDE. 


$57. Lire.—Construction of Policy.—Insanity.—Evidence.— 
The policy, for the benefit of the wife, stipulated that it should 
be paid upon satisfactory evidence of the death of insured, and 
“of the just claim of the insured, (or proof of interest if assigned 
or held as security ;)” also that it should be void if the insured 
should “die by hisown hand.” The defense was suicide, to which 
the plaintiff in her replication averred that he was insane at the 
time, and irresponsible, therefore he did not die by his own[hand 
within the meaning of the policy. The coroner’s certificate, stat- 
ing suicide as the cause of death, was appended to the proofs of 
loss. Held, that “the just claim of the assured” had reference 
to her claim or title to the policy, and not to the justness of her 
cause of action, and the proofs could not be objected to as insuffi- 
cient on the ground that they disclosed a cause of death which 
exempted from liability, nor would they be a bar to the bringing 
of asuit. Held, that if there was any evidence tending to prove 
that the insured was insane, the judge could not take the question 
from the jury on the ground of its insufficiency, but he might ex- 
press his opinion on it to them, at his discretion. 

Drakely vs. Gregg, 8 Wall., 242 ; Hickham vs. Jones, 9 ib., 197 ; Barney 
vs. Schneider, ib., 248; Brown vs. Lozalere, 44 Mo., 383; Rousting vs. 
Railroad Co., 45 ib., 236 ; McFarland vs. Bellows, 49 ib., 311 ; Consequa’s 
Case, Peters’ C.C. Rep., 225 ; McLanahan vs. Ins. Co., 1 Pet., 170; Tracy 
vs. Swartwout, 10 Pet., 80; Gaines vs. Dunn, 14 Pet., 322 ; Mitchell vs. 
Harmony, 13 How., 131 ; 9 Pet., 541; 2 Pet., 137. 

Evidence expressing in an inartificial way the impressions made 
by the appearance and conduct of the insured, which are those 
usually made by insane persons upon people of ordinary under- 
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standing, was competent testimony for a jury. Instructions as to 
what kind and degree of insanity will excuse the party insured, 
and rendered the company liable, similar to those approved by the 
U. 8. S. C.,in Life Ins. Co. vs. Terry, 15 Wall., 580, were proper. 


Charter Oak Life Ins. Co, vs, Rodel. 
Rep’d Jour’l, p. 284. U.S. 8. C. 


TOTAL LOSS. 


§ 58. Marine.—Construction.—Abandonment.—Loss of Freight. 
—Damages.—The stranding or submerging of a vessel is not ne- 
cessarily a total loss. An abandonment under such circumstances 
is not binding on the insurers, nor are they concluded by the re- 
port of a survey condemning her and recommending her sale. If 
they can repair for less than half her value, and take possession 
for that declared purpose, they may return her to the owner. If 
the tender is made within a reasonable time, and no objection is 
made as to the sufficiency of the repairs, it is conclusive, whether 
accepted by the owner or not. 

Wood vs. Lincoln & Kennebec Ins. Co., 6 Mass., 479; Peele vs. Suffolk 
Ins. Co., 7 Pick., 254 ; Commonwealth Ins. Co. vs. Chase, 20 Pick., 142. 
See Hall vs. Franklin Ins. Co., 9 Pick., 455 ; Sewell vs. United States Ins. 
Co., 11 Pick., 90 ; Reynolds vs. Ocean Ins. Co., 22 Pick., 191. 

The acceptance of the vessel does not preclude the insured from 
claiming further damages if deficiencies afterward appear. But 
he cannot, after refusing the tender and lying silent about the 
sufficiency of the repairs, afterward recover for a total loss by 
proving them insufficient. 

Paddock vs. Comm. Ins, Co., 104, Mass. St., 1, 534 ; Case of Copelin vs. 
Ins. Co., 9 Wall., 461, distinguished. 

Held, that in such a case there was no total loss of freight be- 
cause of an actual or constructive loss of the ship. 

Jackson vs. Union Marine Ins. Co., L. R., 8 C. P., 572; 10 C. P., 125; 
Rankin vs. Potter, L. R., 6 H. L., 98 ; McCan vs. Ocean Ins, Co., 23 Pick., 
409 ; Thwing vs. Washington Ins. Co., 10 Gray, 455 ; Coolidge vs. Glou- 
cester Marine Ins. Co., 15 Mass., 345. 

Held, that where the plaintiff voluntarily abandoned his charter- 
party on the ground of a total loss, while he could after a reason- 
able delay on account of the repairs have fulfilled the contract, he 
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is not authorized to claim damages on the ground that the char- 
terer was no longer obligated to fulfill his contract and furnish 
freights. 


Marmaud vs. Melledge et al. 
Rep’d Jour’l, p. 148. 


VACANT OR UNOCCUPIED. 


§59. Fire.—Construction of Policy.—The policy provided 
that if any change should occur in the title, condition, or oc- 
cupancy, increasing the risk, the company must be notified and 
the policy canceled or an increased premium paid ; but there was 
no provision that in case the property was vacant, it should be 
void. Held, that the policy was not avoided by leaving the pre- 
mises unoccupied, unless it was done in bad faith. 

Residence F. Ins. Co. vs. Hannawold, 

—$ 45. 


§60. Fire.— Written Contract not Waived by Previous Parol 
Promise.—The policy provided that it should be void if the pro- 
perty should remain unoccupied for more than fifteen days. It 
was claimed that the agent was informed, before the policy was 
issued, that it would remain vacant, and replied that it would 
make no difference. Held, that the written policy could not be 
varied by a prior parol promise; the case is not analogous to the 
subsequent waiver of a binding condition. 

Peoria M. & F. Ins. Co. vs. Hall, 12 Mich. R., 20; Westchester Ins, Co. 
vs. Earle, 33 Mich. R., 144 ; North Amer. F. Ins. Co. vs. Throop, 22 Mich. 
R., 147; Aurora F. & M. Ins. Co, vs. Kranich, 25 Mich. R. 


Hartford F. Ins. Co. vs. Davenport. 


VALUATION. 


§61. Fire.— Excessive.—Application.—Construction of Policy. 
—The application was a warranty, and it was alleged that the 
valuation was fraudulently excessive. The insurance was on 
house and furniture in specific amounts; the house only was 
burned, the furniture having been removed. Held, that the com- 
pany, by accepting an answer in the application which only set 
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forth the aggregate value of all the property, indicated that no 
separate valuation was required, and that they considered a pol- 
icy clause limiting the liability to the cash value at the time of 
loss, a sufficient protection. 

People vs. Jones, 24 Mich. R., 215 ; Peoria Ins, Co. vs: Perkins, 15 Mich., 
R., 380. 

Residence F. Ins. Co. vs. Hannawold. 

—§ 45. 


§ 62. Fire.—Lxcessive-—Construction of Policy and Appli- 
cation.—The application covenanted that it was a just, true and 
full exposition of all material facts and circumstances in re- 
gard to the condition, situation, value and risk of the property, 
so far as known to the insured. The policy made the application 
a warranty, and in another part recited that it should be void if 
the insured “ makes any erroneous representation, or omits to 
make known any fact material to the risk.” Held, that the clauses 
of the policy and application must be reconciled if possible, and 
they are inconsistent with an absolute warranty of the truth of 
the statements of the insured, irrespective of the circumstances. 
Held, that an over-statement of the value of the property in the 
application, if made in good faith, was but the expression of an 
opinion, and did not avoid the policy. 

First Nat. Bank vs. Hartford F. Ins. Co. 

Rep’d Jour’l, p. 208. 


WIFE’S POLICY. 


§ 63. Lire.— Title to—Rights of Creditors.—Administrator. — 
The policy was on the life of the husband for the benefit of his 
wife, her heirs, etc. The husband survived the wife, and paid 
the premiums soon after her death. Suit was brought by the 
administrator of the husband against the administrator of the 
wife to recover the amount of the policy. Held, that evidence of 
the insolvency of the husband, to prove that the contract was in 
fraud of creditors, was inadmissible. The administrator is a 
mere representative of the intestate, and cannot avoid the contract 
on that ground. Policies must be interpreted like other contracts, 
and enforced according to the interest of the parties. The con- 
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tract was valid at common law, and the husband’s interest in his 
life supported the policy. 

Campbell vs. New Eng: Ins. Co., 98 Mass., 386 ; Baker vs. Union M. L. 
Ins. Co., 43 N. Y., 283 ; McKee vs. Phoenix Ins, Co., 28 Mo., 383. 

There is no reason, as between the representatives, why the 
policy should not be enforced according to its terms. The law 
of intestate’s domicile at time of death must govern as to who is 
entitled to the personalty. 

Story’s Conf. Laws, sec. 481. 

The beneficial interest belonged to the wife’s separate estate, 
and was not affected by any unexercised right of the husband to 
change the beneficiary. The common law right of the surviving 
husband to administer his wife’s estate, does not exist in Col- 
orado, 

Distinguishing Mut. Ben. L. Ins. Co. vs. Atwood, 24 Gratt., 497 ; Eadie 
vs. Slimmon, 26 N. Y., 9; Barry vs. Equit, Ins. Co., 59 N. Y., 587. 

Held, that the administrator of the wife was entitled to the pro- 
ceeds of the policy. 

Goodrich, adm’r, vs. Treat, adm’r. 

Rep’d Jour'l, p. 269. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


January Term, 1877. 


Appeal from Clark. 


GERMANIA FIRE INS. Co. 
vs, 


HESLEY M. CASTEEL.* 


The policy provided that any over-valuation should render it void. 


Held, that in order to avoid the policy the valuation must be so clearly excessive 
as not to be accounted for on the theory of the general disposition of property 
owners to put a favorable estimate on their property. There must be a clear 
mistake or willful intention to deceive. 

Held, that where the property does not command a ready market, the price which 
it would bring at a present cash sale, is not a fair criterion of value. 

Held, that property occupied by insured as a homestead, may be fairly valued by 
him at the cost it would require to replace it in its existing condition. 

A declaration of the agent and adjuster, showing a determination on the part of 
the company not to pay, rendered notice and proof of loss unnecessary. 


Judgment affirmed. 
* Decision filed June 22, 1877. 
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Per Curtam. 


The present appeal is prosecuted to reverse a judgment of the court 
below, on a policy of insurance. The policy is for $500, and was 
made by appellant and the Hanover Insurance Company, each com- 
pany insuring for one half of the loss, It provides that in case the 
insured shall have to resort to judicial proceedings for the purpose 
of enforcing his claim under the policy, it shall not be necessary to 
proceed against each of them, and authorized him to sue either, and 
binds the other by the result of the suit. 

The jury returned a verdict in favor of appellee, assessing his dam- 
ages at $500, and upon appellee remitting $250 of this amount, judg- 
ment was given for the residue. It is provided by one of the clauses 
of the policy that any over-valuation of the property insured shall 
render the policy void.” Appellee, by his application for the policy, 
which by its terms is made a condition of the insurance and a war- 
ranty on the part of the insured, valued the property at $750 and 
obtained a policy according to appellant’s practice in that respect 
for two thirds of the estimated value. 

Evidence was given in behalf of appellant tending to prove that 
this valuation was excessive and fraudulent, and upon this, it is con- 
tended, the jury should have found for appellant. It is not to be 
controverted that if the valuation was so clearly excessive and inaccu- 
rate as not to be accounted for upon the hypothesis that it is merely 
the result of the general disposition natural in property-owners, to 
put a favorable estimate on their property, it is such a fraud as 
avoids the policy ; but, on the contrary, if, although excessive, the 
valuation may be reasonably accounted for on that hypothesis, it will 
not affect the policy. It is not required that all persons shall coincide in 
their estimates of value, or even that a majority shall do so, with the in- 
sured. Unless his error is so clearly established as to show that it is 
either the result of a mistake or a willful intention to deceive, rather 
than the estimate of a too partial and sanguine mind, it will not 
vitiate the policy. May on Insurance, sec. 373. 

There is a wide difference in the opinion of the witnesses as to the 
value of the property. Several estimate it at about the same value 
fixed upon it by appellee in applying for the policy, while others esti- 
mate it at less than one third of that amount. It is exceedingly diffi- 
cult to arrive at a satisfactory valuation of such property. It was situ- 
ated in a village where there were scarcely ever any sales or transfers of 
real estate, and hence where there were no market values of such 
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property. Every sale under such circumstances is to a great extent 
governed by the necessities or fancies of the buyer and seller. 

To some, such property would seem to have, however well improved, 
scarcely any value. While to others, satisfied with the location, it 
might seem as valuable as an equal amount of real estate with like im- 
provements situated in another locality where it would be in general 
demand. We do not think, therefore, that the price which the pro- 
perty would bring at a present sale for cash, is a fair criterion to de- 
termine the valuation. We are to assume, in the absence of counter- 
vailing evidence, that the occupancy of the premises by appellee as a 
homestead was in good faith. If it be true that he did so occupy it, 
then it was worth to him, what it would cost to buy the soil and im- 
prove it, precisely as it was improved; and the destruction by fire ac- 
tually damaged him the amount it would cost to restore the property 
to the condition it was in before the fire. The evidence showing the 
cost of rebuilding etc., is not widely variant from appellee’s estimate of 
the value, and on the whole, we are not disposed to disturb the ver- 
dict on the ground that it is contrary to the weight of the evidence. 
We see nosubstantial objection to the instructions as given. As a series, 
they fairly presented the law to the jury. The evidence in regard to 
the proposition to arbitrate was not pertinent to the issue, but we do 
not think it materially affected the jury in their finding. 

Notice and proof of loss were rendered unnecessary by the declara- 
tion of appellant’s agents to the effect that appellant would not pay. 

We think both the declaration of the local agent and the “ adjuster” 
show that appellant determined at the outset not to pay, and that a 
suit on the policy was the only mode by which appellee could expect 
to get anything. 

Under such a state of case, notice and proof of loss would have been 
an unnecessary ceremony. 

The judgment is affirmed. 





SUPREME COURT OF NORTH CAROLINA. 


E. R. STAMPS, Recerver, 
vs, 


COMMERCIAL FIRE INS. CO.* 


Where the insurance is in the name of and for the benefit of the mortgagor, and 
any benefit to be derived by the mortgagee is merely incidental, the company 
may exercise its option to rebuild. The contract of insurance is one of indem- 
nity, not of speculation, and is not designed to place the mortgagee in a better 
position than he was before the fire. 


Controversy submitted without action under C. C. P. § 315, and 
heard on the 3d of July, 1877, before Cox, J. 

On the 16th of September, 1876, Simon G. Hayes insured his cot- 
ton gin, etc., upon his land in Wake County, in the Commercial Fire 
Insurance Company for $2,300, and in the Albemarle Fire Insurance 
Company for $1,150. He had previously mortgaged the property by 
executing two deeds—one in February, and the other in August, 1875 
—to secure the payment of debts. The Raleigh National Bunk, a 
creditor of Hayes, obtained a judgment against him in June, 1876, 
and before the policies of insurance were obtained. Upon this judg- 
ment an execution issued and was returned unsatisfied, and un- 
der supplemental proceedings the plaintiff was appointed receiver of 
Hayes. On the 9th of March, 1876, a homestead in the equity of re- 
demption in the land conveyed by said deeds was assigned to Hayes 
the mortgagor. During the continuance of said policies the property 
insured was destroyed by fire. One of the provisions of said policies 
is: ‘‘It shall be optional with the company to repair, rebuild, or re- 
place the property lost or damaged with other of like kind and quality 
“* Reported in 77N.G.Reports.,f. =~ SCS 
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within a reasonable time, giving notice of their intention so to do 
within thirty days after receipt of proofs of loss, and in case the com- 
pany shall elect to rebuild, the assured shall, if required, furnish plans 
and specifications of the buildings destroyed.” The companies gave 
no notice of an intention to rebuild, in consequence of their appre- 
hensions of being involved in a lawsuit between the parties having 
an interest in the property. They, however, at the request of Hayes, 
who waived said notice, said they would rebuild, to which the plaintiff 
objected and demanded payment of the insurance money to himself as 
receiver. The companies admitted their liability to the party who 
shall be declared entitled to receive the insurance money. His honor 
held that the companies had a right to elect whether they would re- 
build the property destroyed, and if they should choose not to do so 
Hayes had aright to receive the money and use it in rebuilding. 
From this ruling the plaintiff appealed. 


Merrmon, Fotrer & Asue, for Plaintiff. 
D. G. Fowrz and Gero. H. Snow, for Defendants, ' 


Bynum, J. 

As the case is stated, some of the property insured and destroyed 
was not embraced in the mortgages ; but we are called upon to de- 
termine only the rights of the parties in respect of that which was in- 
cluded in the mortgages. Their rights depend altogether upon the 
proper construction of the contract of insurance. The mortgagee was 
not a party, or privy, to this contract of insurance by the mortga- 
gor, and as a matter of right can claim no benefit under it. It was 
for the exclusive benefit of the insured, the mortgagor. Carpenter vs. 
Providence Ins. Co., 16 Pet., 495 ; Calahan vs. Linthicum, 43 Md., 97. 
If the mortgagee can derive any benefit from the policy it will be in- 
cidental merely, as will be hereafter shown, and not because he had 
any right to a benefit which he can enforce in a court of justice. He 
may therefore be put out of the case, and we are confined, then, to 
the contest between the judgment creditor and the debtor. Before the 
plaintiff had obtained his judgment the defendant, Hayes, had execut- 
ed two mortgages upon the same property to secure the payment of 
two debts aggregating $3,000. He had also his homestead assigned 
to him in the equity of redemption in the property mortgaged. As the 
property was valued by the appraisers at $1,600, only, it is evident that 
the homestead assigned in it was of no appreciable value. In this con- 
dition of things the mortgagor insured the property against loss by fire. 
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By the contract of insurance, and as a constituent part of it, it is 
provided that, “it shall be optional with the company to repair, re- 
build or replace the property lost or damaged, with other of like kind 
and quality, within a reasonable time,” etc. It is thus seen that, by 
the express terms of the policy, the insurer can replace the loss by re- 
pairs, or other property of like quality. This contract is exclusively 
between the parties to it, and neither the creditor nor the mortgagee 
can interpose and prevent its performance, as they now seek to do in 
this action. If the insurer has not notified the insured of his inten- 
tion to repair within the time specified in the policy, no one but the 
insured can take advantage of that breach ‘and require the payment 
of the insurance money instead of the repairment of the property 
damaged. The insured does elect to waive this notice of intention, 
and the insurer, as we understand the case, is willing and elects to 
make the repairs, and replace the property destroyed. 

When this shall be done the mortgagor, the mortgagee and judg- 
ment creditor will be just where they were before the fire, in respect of 
the property and their rights and their remedies against it. No one is 
in a worse condition, and no one has a just cause of complaint. The con- 
tract of insurance is a contract of indemnity ; its purpose is not specula- 
tive, but the preservation of the property or its value, and this inures to 
the mutual benefit of all—of the judgment creditor, because it se- 
cures, unimpaired, the estate or fund to which only he can look for 
his debt ; of the mortgagee, because it preserves from loss his security ; 
and of the mortgagor, because the indemnity reinstates him and 
gives the debtor a hope and a chance of redeeming his property, secur- 
ing his homestead, and discharging his debts. The plaintiff admits 
that all the property of his debtor is covered by mortgages and the 
homestead, and is insufficient to pay his debt or any part of it. Why 
then should he be placed in a better condition by the misfortune of 
the debtor, resulting from the destruction of his property by fire ? 
The insurance money is only a compensation for loss which would fall 
upon the mortgagor otherwise, and is not an additional estate or in- 
crease of assets exempt from prior liens, and impressed with new 
liabilities. As the contract of insurance is one of indemnity only, 
when the insurer has replaced the property destroyed it will stand 
the same as it did before the fire, and subject to the same liens. If 
the property mortgaged had been of greater value than the debt se- 
cur2d thereby, and the homestead assigned therein, it was both com- 
petent and proper for the plaintiff creditor to compel a foreclosure 
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and sale by the proper action, and thus secure the excess over the 
homestead and mortgage debt to be applied in discharge of the debt. 
Gaster vs. Hardie, 75 N.C., 460. 

As the insurer has elected to rebuild and replace the property se- 
cured in the mortgage, which was destroyed, the question is not pre- 
sented as to the rights of the several parties in this action in case the 
insurer had not elected to rebuild, and the insurance money itself 
had been paid, and wasin controversy. That question is not devoid 
of difficulty in its solution, and we do not enter intoit. The insurance 
companies will pay into office the sum due on the contract of insur- 
ance, and the clerk of the court is appointed commissioner to see to 
its application in payment for rebuilding, etc., according to the terms 
of the policies of insurance. 

The cause is retained for further directions subject to this moditfi- 
cation. The judgment of the superior court is affirmed at the cost 
of the plaintiff. 

Judgment affirmed. ' 





UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Error to the U. S. Circuit Court, Northern District of Illinois. 


KNICKERBOCKER LIFE INS. CO., Plaintiff 
in Error, 
vs. 


PHBE A. NORTON. 


The policy stipulated that it should be void if the premiums were not paid when 
due ; also that in case of a loan or credit for a portion of the premium it should 
be subject to all the conditions expressed in the obligation given for such loan. 
There was an indorsement on the policy that agents were not authorized to 
make, alter or abrogate contracts or waive forfeitures. Two notes were given 
in part payment of premium, each stipulating that if not paid at maturity the 

olicy would be void. There was evidence that the company had formerly al- 
owed the agent to extend the time of payment on premium notes 90, then 60, 
and later 30 days, and at the time in question had generally required him to re- 
turn unpaid notes on the 15th of the following month. There was also evi- 
dence tending to show that the insured had received more or less indulgence of 
that kind. A few days after the first note became due, the agent granted an ex- 
tension. Subsequently, and before the extension had expired, or the second 
note became due, a tender of the amount due on both notes was refused under 
instructions from the company. 

Held, that there was no error in the admission of evidence as to the practice of the 
company in allowing extensions by its agents, and in submitting to the jury 
whether the company authorized such extensions, and whether an extension had 
been granted in this case. 


Held, that the forfeiture could be waived as well after as before the maturity of the 
note. The agreement to extend is an election by the company to waive the 
forfeiture. 


Judgment affirmed. 


Brab.ey, J. 


This action was brought on a policy of insurance issued on the life 
of Jessie O. Norton for the benefit of his wife and children. The 
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original policy was dated April 20, 1867; and being partially de- 
stroyed by fire, was reissued in April, 1874. The premium was $385, 
payable annually on the 20th day of April in each year, and the pol- 
icy, amongst other things, contained the following condition : 

“2. If the said premium shall not be paid on or before twelve 
o’clock noon on the day or days above mentioned for the payment 
thereof at the office of the company in the city of New York, (unless 
otherwise expressly agreed in writing, ) or to agents when they pro- 
duce receipts signed by the president or secretary, or if the principal 
of, or interest upon any note or other obligation given for the pre- 
mium upon said policy shall not be paid at the time the same shall 
become due and payable, then and in every such case the company 
shall not be liable to pay the sum assured, or any part thereof, and 
said policy shall cease and be null and void without notice to any 
party or parties interested herein, except that the stipulation for a 
new policy, as hereinbefore provided, shall remain in force. 

“3. In case a loan of, or credit for, a portion of said premium shall 
be made on this policy, said policy shall be subject to all of the terms 
and conditions expressed in the acknowledgment or obligation given 
for such loan or credit, and to the payment of interest thereon in ad- 
vance, and said loan or credit shall be a just counter-claim against any 
amount which shall become due and payable on the policy, and shall 
be deducted therefrom.” 

By an indorsement on the policy, it was declared that ‘‘ agents of 
the company are not authorized to make, alter, or abrogate contracts, 
or waive forfeitures.” 

Norton, whose life was insured, died on the 3d of August, 1875, and 
the company refused to pay the insurance, on the ground that the 
policy was forfeited by reason of the non-payment of certain notes 
given for the last premium, which became due April 20, 1875. It 
was conceded that all the other premiums had been paid. 

The declaration, besides a special count on the policy, contained the 
ordinary money counts. The defendant pleaded the general issue, 
and, specially, that the premium notes were not paid at maturity, 
and that the policy thereby became forfeited. The plaintiff replied, 
first, that the agent of the defendant at Chicago, regularly authorized 
by the defendants so to do, extended the time of payment of the first 
note (which became due on the 20th of June) to the 20th of July, 
when she tendered the amount thereof to the agent, who refused to 
receive the same ; and that she also tendered the amount of the se- 





262 Report of Decisions. [ April, 


cond note at its maturity, which was likewise refused ; secondly, that 
after the maturity of the first note, the agent of the defendant, regu- 
larly authorized so to do, waived all the advantages the company 
might have claimed because of its non-payment at maturity, and ex- 
tended the time of payment, as before stated, with an averment of 
tender and refusal. The defendant, by way of rejoinder, denied that 
it had extended the time of payment, or that it had waived any ad- 
vantages as alleged. And this was the issue at the trial. 

It appeared on the trial that the premium in question was settled 
by the payment of $50 in cash, and the balance in two promissory 
notes given by Jesse O. Norton to the insurance company, payable 
respectively in two and three months, and maturing, one on the 20th 
of June, the other on the 20th of July, 1875. Each note contained a 
clause declaring that if it were not paid at maturity the policy would 
be void—this being the usual form of premium notes. 

On the issue as to extension of time on the notes, and the authority 
of the agent to grant it, the plaintiff produced three witnesses, Ran- 
dall, agent of the company down to March, 1874 ; Frary, his succes- 
sor, who was agent at the time in question, and Martin Norton, son 
of the insured, who acted in behalf of his father in reference to the 
alleged extension, and to the tender of payment. 

The testimony of these witnesses tended to show that formerly the 
company had allowed their agent to extend time on premium notes 
for a period of ninety days ; that this indulgence was afterward re- 
duced to sixty days, and then to thirty ; and that at the period in 
question the agent was required, as a general thing, to return the 
notes in his hands if not paid by the 15th of the month following that 
in which they became due. 

As to what took place with reference to the notes in question, there 
is some conflict in testimony between Martin Norton and the agent, 
Frary. The former testified, in substance, that he called on the 
agent, in behalf of his father, in June, 1875, a few days after the first 
note became due, and told him that his father wished it extended for 
thirty days, to which the agent agreed—his answer being, “ All 
right.” That he called again on or about the 8th of July to request 
an extension of the other note, which would become due on the 20th 
of that month, and a further extension of the first note to the 10th of 
August. That the agent said he would have to write to the company 
about this. That on the 13th he called again and told the agent 
that his father had concluded to pay both notes, and the agent gave him 
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the figures, showing what was due on them. That he called again on 
the 15th prepared to pay the notes, when he was informed by the 
agent that he could not receive the money, having received orders 
from the company to return all the papers to New York, and he had 
done so. That he then made a legal tender of the amount due on 
the first note, which was refused. Frary testified that he had no re- 
collection of the first interview, or of agreeing to extend the first note. 
As to the rest they did not materially differ. 

In addition to the testimony relating to the general practice of the 
agents in granting extensions of time for the payment of premium 
notes, evidence was given tending to show that Judge Norton, the in 
sured party in this case, had usually received more or less indulgence 
of that kind. 

The counsel for the defendant moved to strike out the testimony 
touching the usages of the company as to non-payment of prior pre- 
mium notes by Norton, and prior indulgence thereon to him, as in- 
competent and in conflict with the terms of the policy, and showed 
no authority in Frary to give the alleged extension, which was with- 
out consideration if made, and after the forfeiture had occurred. 

The counsel for the defendant also moved to strike out that por- 
tion of Martin Norton’s testimony relative to an agreement for an 
extension of the premium notes, such agreement being without au- 
thority on the part of the agent, etc. The court overruled the latter 
motion ; aud, as to the first, directed the jury to disregard so much 
of Randall’s testimony as tended to show the conduct of the defend- 
ant and plaintiff in regard to former payments, but allowed to stand 
so much of Randall’s and Frary’s testimony as tended to show the 
powers of the agents in reference to giving extensions on premiums 
or premium notes. 

In charging the jury the court left it to them to say, from the evi- 
dence, whether the agent of the defendant had power to waive a 
strict compliance with the terms of the agreement as to the time of 
paying the notes given for the premium ; and if he had such power, 
whether such a waiver was in fact made. If it was, and if the in- 
sured offered to pay the notes within the time to which they were ex- 
tended, and the company refused to receive payment, that then the 
plaintiff was entitled to recover. The jury were further instructed 
that the power vested in Randall, the previous agent, was only per- 
tinent as it tended to throw light on the powers vested in his suc- 
cessor Frary. The defendant’s counsel excepted to the charge, and 
submitted several instructicns, the purport of them being, in sub- 
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stance, that in view of the express provisions of the policy, the evi- 
dence was utterly irrelevant and incompetent to show any authority 
in the agent to grant any indulgence as to the time of paying the 
notes, and to waive the forfeiture incurred by their non-payment. at 
maturity ; or to show that any valid and legal extension was, in fact, 
granted, or that the forfeiture of the policy was waived. And 
whether the evidence was competent for that purpose or not is the 
material question in the cause. , 

The written agreement of the parties, as embodied in the policy 
and the indorsement thereon, as well as in the notes and the receipt 
given therefor, was undoubtedly to the express purport that failure 
to pay the notes at maturity would incur a forfeiture of the policy. It 
also contained an express declaration that the agents of the company 
were not authorized to make, alter, or abrogate contracts, or waive 
forfeitures. And these terms, had the company so chosen, it could 
have insisted on. Buta party always has the option to waive a con- 
dition or stipulation made in his own favor. The company was not 
bound to insist upon a forfeiture, though incurred, but might waive 
it. It was not bound to act upon the declaration that its agents had 
no power to make agreements or waive forfeitures ; but might at any 
time, at its option, give them such power. The declaration was only 
tantamount to a notice to the insured, which the company could waive 
and disregard at pleasure. In either case, both with regard to the 
forfeiture and to the powers of its agent, a waiver of the stipulation 
or notice would not be repugnant to the written agreement, because 
it would only be the exercise of an option which the agreement left 
in it. And whether it did exercise such option, or not, was a fact 
provable by parol evidence as well as by writing, for the obvious rea- 
son that it could be done without writing. 

That it did authorize its agents to take notes, instead of money, for 
premiums, is perfectly evident from its constant practice of receiving 
such notes when taken by them. ‘That it authorized them to grant 
indulgence on these notes, if the evidence is to be believed, is also ap- 
parent from like practice. It acquiesced in and ratified their acts in 
this behalf. For a long period it allowed them an indulgence of ninety 
days ; after that, of sixty ; then of thirty days. It is in vain to con- 
tend that it gave them no authority to do this, when it constantly al- 
lowed them to exercise such authority, and always ratified their acts, 
notwithstanding the language of the written instruments. 

We think, therefore, that there was no error committed by the court 
below in admitting evidence as to the practice of the company in al- 
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lowing its agents to extend the time for payment of premiums, and of 
notes given for premiums, as indicative of the power given to those 
agents ; nor any errorin submitting it to the jury, upon such evi- 
dence, to find whether the defendant had, or had not, authorized its 
agent to make such extensions ; nor in submitting it to them to say 
whether, if any such authority had been given, an extension was made 
in this case. 

Much stress, however, is laid on the fact that the extension claimed 
to have been given in this case was not given, or applied for, until af- 
ter the first note became due, and the forfeiture had been actually in- 
curred. But we do not deem this to be material. The evidence 
does not show that any distinction was made in granting extensions 
before or after the maturity of the notes. The material question is 
whether the forfeiture was waived ; and we see no reason why this 
may not be done as well by an agreement made for extending the 
note after its maturity, as by one made before. In either case, the 
legal effect of the indulgence, is this : the company say to the insured, 
Pay your note by such a time, and your policy shall not be forfeited. 
If the insured agrees to do this, and does it, or tenders himself ready 
to do it, the forfeiture ought not to be exacted. In both cases, the 
parties mutually act upon the hypothesis of the continued existence 
of the policy. It is true, if the agreement be made before the note 
matures, and before the forfeiture is incurred, it would be a fraud upon . 
the insured to attempt to enforce the forfeiture when, relying on the 
agreement, he permits the original day of payment to pass. On the 
other hand, if the agreement be made after the note matures, such 
agreement is itself a recognition, on the company’s part, of the con- 
tinued existence of the policy, and consequently of its election to waive 
the forfeiture. It is conceded that the acceptance of payment has 
this effect ; and we do not see why an agreement to accept, and a 
tender of payment according to the agreement, should not have the 
same effect. Both are acts equally demonstrative of the election of 
the company to waive the forfeiture of the policy. Grant that the 
promise to extend the note is without consideration, and not binding 
on the company ; which is perhaps true, as well when the promise is 
made before maturity as when it is made afterward ; still it does not 
take from the company’s act the legitimate effects of such act upon 
the forfeiture of the policy. Perhaps the note might be sued on in 
disregard of the extension ; but if it could be, that would not annihi- 
late the fact that the company elected to waive the forfeiture by en- 
tering into the transaction. If it should repudiate its agreement, it 
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could not repudiate the waiver of the forfeiture without at least giv- 
ing to the insured reasonable notice to pay the money. 

Forfeitures are not favored in the law. They are often the means 
of great oppression and injustice. And where adequate compensa- 
tion can be made, the law, in many cases, and equity in all cases, 
discharges the forfeiture upon such compensation being made. It is 
true, we held in Statham’s case, 94 U. S., 24, that, in life insurance, 
time of payment is material, and cannot be extended by the courts 
against the assent of the company. But where such assent is given, 
the courts should be liberal in construing the transaction in favor of 
avoiding a forfeiture. 

The case of leases is not without analogy to the present. It is fa- 
miliar law, that when a lease has become forfeited, any act of the 
landlord indicating a recognition of its continuance, such as distrain- 
ing rent which accrued after the forfeiture, is deemed a waiver of the 
condition. 

In Doe vs. Meux, 4 Barn. & Cr., 606, there was a general covenant 
to repair, and a special covenant to make specific repairs after three 
months notice ; and a condition of forfeiture for non-performance of 
covenants. The landlord gave notice to the tenant to make certain spe- 
cific repairs within three months. This was held a waiver of the for- 
feiture already incurred under the general covenant. Justice Bailey 
said : “The landlord in this case had an option to proceed on either 
covenant, and after giving notice to repair within three months, he 
might have brought an action against the defendant upon the former 
covenant for not keeping the premises in repair. But that is very 
different from insisting upon the forfeiture. * * I think that the 
notice amounted to a declaration that he would be satisfied if the 
premises were repaired within three months, and that he thereby 
precluded himself from bringing an ejectment before the expiration 
of that period.” 

In Doe vs. Birch, 1 Meeson & Welsb., 402, there was a covenant on 
the part of the tenant to make certain improvements on the premises 
within three months, or that the lease should be void. He failed to 
make the improvements in the manner stipulated ; and after the ex- 
piration of the three months, the landlord’s son, on his father’s be- 
half, made a demand of a quarter’s rent. But it not appearing 
that the landlord knew of the tenant's failure with regard to the im- 
provements, it was held that the son had not sufficient authority to 
waive the forfeiture. Otherwise, it seems that the demand of the rent 
would have amounted to a waiver. Baron Parke referred to Green’s 
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case, 1 Croke, 3, where, calling the party a tenant, in a receipt for by- 
gone rent, was held to be sufficient evidence of a waiver, though the 
acceptance of that rent was not held. And he adds, “If it had been 
proved that the father had notice of the alterations, and he had still 
allowed the son to receive the rent, the forfeiture might have been 
waived. But that was not proved, and the question of waiver does 
not therefore distinctly arise in the case. If it had, the authorities 
cited show that this was a lease voidable at the election of the land- 
lord. ‘Then I think that an absolute, unqualified demand of rent, by 
a person having sufficient authority, would have amounted to a waiver 
of the forfeiture, and it would have been like the case I cited from 
Croke’s Reports. 

In Ward vs. Day, 4 Best & Smith, 337, after a forfeiture of a license 
to gather minerals off of a manor had been incurred, the landlord 
entered into negotiations with the licensee and his son, to grant to 
the latter a renewal of the license when it should expire, and terms 
were agreed on, which the landlord afterward refused to carry out. 
It was held that by entering into these negotiations he waived the 
forfeiture of the original license. The negotiations assumed that the 
original license was to continue to its termination. The exaction of 
the forfeiture was in the landlord’s election ; and he evinced his elec- 
tion not to enforce it by entering into the negotiations. Justice 
Blackburn says : “ Most of the cases in which the doctrine of election 
has been discussed have been cases of landlord and tenant under a 
regular lease, in which has been reserved a right of re-entry for a 
forfeiture ; that is, an option to determine the lease for a forfeiture ; 
but this doctrine is not, as Mr. Russell seems to think, confined to 
such Cases. So far from that being so, the doctrine is but a branch of 
the general law, that where a man has an election or option to enter 
into an estate vested in another, or to deprive another of some exist- 
ing right, before he acts he must elect, once for all, whether he will 
do the act or not. He is allowed time to make up his mind, but 
when once he has determined that he will not consider the estate or 
lease, whichever it may be, void, he has not any further option to 
change his mind.” And then the learned judge cites authorities, go- 
ing back to the Year Books, to show that a determination of a man’s 
election in such cases may be made by express words or by act ; and 
that if, by word or by act, he determines that the lease shall continue 
in existence, and communicates that determination to the other 
party, he has elected that the other shall go on as tenant. 

These cases show the readiness with which courts seize hold of any 
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circumstances that indicate an election or intent to waive a forfeiture. 
We think that the present case is within the reason of these authori- 
ties ; and that the objection that the note was already past due when 
the agreement to extend it was made, is not sufficient to prevent said 
agreement from operating as a waiver of the forfeiture. 

Several minor points were raised by the defendant, but they are all 
either substantially embraced in the main points already considered, 
or are not of sufficient force to require special discussion. 

We find no error in the record, and the judgment of the Circuit 
Court is affirmed. 


Srrone, J., dissenting. 

I dissent from the judgment given in this case. The insurance 
effected by the policy became forfeited by the non-payment, ad diem, 
of the premium note. The policy then ceased to be a binding con- 
tract. It was so expressly stipulated in the instrument. Admitting 
that the company could afterward elect to treat the policy as still in 
force, or, in other words, could waive the forfeiture, the local agent 
could not unless he was so authorized by his principals. The policy 
declared that agents should not have authority to make such waivers, 
and there is no evidence in this case that the company gave to the 
agent parol authority to waive a forfeiture after it had occurred. 
They had ratified his acts extending the time of payment of premium 
notes, when the extension was made before the notes fell due. But 
no practice of the company sanctioned any act of its agent done after 
a policy had expired, by which new life was given to a dead contract. 

Mr. Justice Swayne also dissents. 
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SUPREME COURT OF COLORADO. 


Spectra Octroser Term, 1877. 


Appeal from Probate Court of Arapahoe County. 


GOODRICH, apmmisrrator or Leanper M. Spraave, \ 
vs. 


TREAT, apministrator oF Mary E. Spraave. 


The policy was on the life of the husband for the benefit of his wife, her heirs, etc. 
The husband died after the wife. The premiums were paid by the husband, 
some time after the death of the wife. Suit was brought by the administrator 
of the husband to recover of the administrator of the wife the amount of the 
policy. 

Held, that evidence of the insolvency of the husband to prove that the contract was 
in fraud of creditors was inadmissible. The administrator is a mere represen- 
tative of the intestate, and cannot avoid the contract on that ground. 

Held, that policies must be interpreted like other contracts, and enforced according 
to the intent of the parties. 

The contract was valid at common law, and the husband’s interest in his life sup- 
ported the policy. There is no reason as between the representatives why it 
should not be enforced according to its terms. 


The law of intestate’s domicile at time of death, must govern as to who is entitled 
to personalty. 


The beneficial interest belonged to the wife’s separate estate, and was not affected 
by any unexercised right of the husband to change the beneficiary. 


The common law right of the husband surviving to administer his wife’s estate, 
does not exist in Colorado. 


Held, that the wife’s administrator was entitled to the proceeds of the policy. 
Judgment affirmed. 


Statement of the Case.—This was an action of assumpsit for money 
had and received, and the only plea was the generalissue. The plain- 
tiff below, who was administrator of the estate of Leander M. Sprague, 
deceased, sued for the proceeds of a policy of insurance on his life, 
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for the benefit of his wife, Mary E. Sprague, her heirs, executors or 
assigns, which had been collected by the administrator of the estate 
of Mary E. Sprague, deceased. The judgment below was for the de- 
fendant, and the plaintiff below appealed to thiscourt. The facts were 
not controverted, and the decision turned upon questions of law only. 
The other facts of the case are stated in the opinion of the court. 


Benevicr & Puetrs, for Defendant in Error. 

In Jaw the contract of insurance is good, and the company having 
paid to the proper party—the defendant here—that party is legally 
entitled to hold it. This provision by the husband is certainly not a 
fraud per se, and the most that can be said is that under certain cir- 
cumstances it might be fraudulent, and as to this a court of equity 
should inquire. Bump on Fraudulent Conveyances, p. 507. See also 
Steele vs. Hoagland, 39 Ills., 265, 267. 

When the property has been purchased by a debtor in the name of 
a third party the relief for a creditor is in equity. The case at bur is 
properly to be governed by this rule. Howe vs. Bishop, 3 Met., 26 ; 
Hamilton vs. Cone, 99 Mass., 478. 

The offer of’ proof did not show that any claims had been proved 
and allowed against the estate of L. M. Sprague, which existed at the 
time the policy was procured, nor that any of the claims proved and 
allowed were claims existing at any time while Sprague was paying 
premiums on the policy. The provision for the wife could not be 
fraudulent except as to creditors existing when the provision was 
made. 

Even if this provision by Sprague for his wife was fraudulent as to 
creditors, still Sprague’s administrator cannot be heard to impeach it 
either at law or in equity, save where a statute has made an excep- 
tion. Chateau vs. Jones, 11 Ills. op. on p. 319, and cases there cited ; 
Osborne vs. Moss, 7 John., 161 ; Jackson ex dem. Malin vs. Gamsey, 
16 John., 189 ; Coltraine vs. Causey, 3 Ired. Eq., 246 ; Martin vs. 
Martin, 1 Vt., 91; Bank vs. Burke, 4 Blackf., 141 ; McLaughlin vs. 
McLaughlin, 16 Mo., 242. 

‘* Ifa fraudulent disposition has actually been made by the debtor 
of his property, a creditor cannot in the absence of special legislation 
bring an action in assumpsit against those who combined and col- 
luded with him.” “ The principle is applicable here.” Bump on 
Fraudulent Conveyances, p. 505 ; Aspinwall vs. Jones, 17 Mo., 209 ; 
Kelsey vs. Murphy, 26 Penn., 78 ; Hall vs. Carpin, 27 LIlls., 386 ; 
Tiernan vs. Jackson, 5 Pet., op. on p. 597. 
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Even an insolvent debtor may make some slight provision for his 
wife and children by way of insurance upon his life free from the 
claims of creditors, and that too without a special statute. Stokes vs. 
Coffey, 8 Bush, (Ky.,) 538 ; Succession of Hearing, 26 La. An, 326. 

When the policy was executed and delivered, the interest therein 
vested in Mary E. Sprague, or her heirs, etc., and became her pro- 
perty or the property of her heirs or representatives as the case might 
be. Price vs. Phoenix Mutual Life Ins. Co., 17 Minn., 497 ; Pomeroy 
vs. Manhattan Life Ins. Co., 40 Ills. op. on p. 402; Norwood vs. 
Guerdon, 60 Ills., 254 ; Winslow vs. Goodwin, 7 Met., 363 ; Succes- 
sion of Kruger, 23 La. An., p. 455 ; Succession of Hearing, 26 La. 
An., p. 327 ; Galloway vs. Craig, 23 C. C.S., p. 12. 


L. B. France and M. A. Roarrs, for Plaintiffs in Error. 

The claims of justice shall precede those of affection. 2 Kent Com. 
*441 ; Schouler Dom. Rel., pp. 278-9. 

If Sprague was insolvent at the date of the policy, and continued 
insolvent, he was, in paying the premiums, investing and continuing 
to invest voluntarily for the benefit of his wife and her heirs, moneys 
which of right belonged to his creditors, and the result of this invest- 
ment, as well as the amount of the premiums, should be appropriated 
to the benefit of those creditors. 

The law of Colorado invests the administrator with all the personal 
property of the decedent, out of the proceeds of which the debts of 
the decedent must be first paid. R.S., p. 258, § 1, p. 260, § 9. 

In his lifetime the decedent could not lawfully, either by will, gift, 
conveyance, or by any investment for future benefit—as for instance, 
by way of insurance—evade the specific requirements of the statute. 
He could not direct personal property to go directly into the hands of 
his heirs which the statute requires shall go to his administrator. 

The proceeds of an insurance policy under the common law, and 
under the laws of Colorado, occupy no different position from other 
personal property. In all cases where the wife and her heirs or repre- 
sentatives derive benefit from an insurance policy, to the exclusion of 
creditors, such benefit is derived only by virtue of statutory enact- 
ment. Eadie vs. Slimmon, 26 N. Y.,15; Barry vs. Eq. Life Ass. Co., 
59 ib., 592-3 ; Kernan vs. Howard, Ad’r, 23 Wis., 110 ; Gould vs. 
Emerson, 99 Mass., 154 ; Knickerbocker Ins. Co. vs. Weitz, ib., 157 ; 
Swan vs. Swan, 11 Allen, 224 ; Charter Ins. Co. vs. Brandt, 47 Mo., 
419 ; Baker vs. Young, ib., 453 ; Stokes et al. vs. Coffey, 8 Bush, 
(Ky.,) 583 ; Rison vs. Wilkerson, 3 Sneed, 565. 
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Expert, J. 

1. Leander M. Sprague insured his life for the benefit of his wife 
Mary E. Sprague, her heirs, executors or assigns. 

The wife died December 10th, A. D., 1872, and the husband about 
two years thereafter, leaving three minor children, issue of the mar- 
riage. The premiums were all paid by the husband—some before and 
some after the death of the wife. Goodrich, administrator of the 
husband, brings this suit to recover the proceeds of the policy paid 
by the company to Treat, administrator of the wife. Declaration for 
money had and received, and plea of general issue. 

2. The evidence offered by the plaintiff to show the insolvency of 
Leander M. Sprague at the date of the policy, and that it continued 
until his death, was properly rejected. 

Whatever their rights under the facts of this case, the creditors of 
Leander M. Sprague were not before the court, and an administrator 
cannot avoid the contracts of his intestate on the ground that they are 
in fraud of his creditors. 

The administrator is a mere representative of the intestate, and 
where his intestate would have been bound, the administrator will 
also be bound. Bump on Fraud Conveyances, 443, and cases cited. 

8. It is insisted, however, that independent of the question that 
the contract was in fraud of creditors, the administrator of the hus- 
band is entitled to the proceeds of the policy. Policies of insurance 
are but written contracts, to be interpreted by the same rules appli- 
cable to other contracts, and to be enforced according to the inten- 
tions of the parties. 

4, At common law the husband could effect a valid contract of in- 
surance on his own life, for the benefit of his wife and her heirs. In 
such case the interest which he had in his own life supported the 
policy. Campbell vs. New England Ins. Co., 98 Mass., 386 ; Baker vs. 
Union M. L. Ins. Co., 43 N. Y., 283 ; McKee vs. Phoenix Ins. Co., 28 
Mo., 383. 

5. Such a provision by the husband for his wife and heirs, is of 
the most meritorious character, and as between their respective 
representatives we see no reason why the contract should not have 
effect, and be enforced in accordance with the intention of the hus- 
band therein expressed. 

6. In determining who is entitled to personalty, the law of the in- 
testate’s actual domicile, at the time of his or her death, must 
govern. Story’s Conflict of Laws, sec. 481. The record shows the 
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domicile of the husband in this State at the date of his death, and 
the law presumes the wife’s domicile to be that of her husband. 

7. The beneficial interest in this policy was in the wife, and belonged, 
for what it was worth, to her separate estate. 

The claim that it was in the power of the husband to change the 
beneficiary, or allow the policy to lapse by non-payment of the pre- 
miums, can make no difference so long as the right remained un- 
exercised. 

These contingencies might affect the value of the wife’s interest, 
but would neither exclude nor destroy the wife’s title, so long as they 
remained in possibility only. 

8. In this state, administration and distribution are governed by 
statute. 

The common law right of the husband surviving the wife, to 
exclusively administer upon and enjoy her personal estate, does not 
here exist. The decision in the case of the Mutual Benefit Life Ins. 
Co, vs. Atwood, 24 Grattan, 497, is based on the right of survivor. 
ship at common law, and the dicta of the cases of Eadie vs. Skim- 
mon, 26 N. Y., 9, and of Barry vs. Equitable Ins. Co., 59 N. Y., 587, 
cited and relied upon by the plaintiff in error, is supposed to rest upon 
the same common law rule. 

9. The policy was payable to Mary E. Sprague, her heirs, executors 
or assigns, and upon her death the beneficial interest passed to her 
representatives, who upon the death of her husband became en- 
titled to the proceeds of the policy, to be administered and distributed 
under the law. 

10. Whether, under the terms of the policy and our statutes, upon 
an order of distribution, the representatives of the husband would be 
entitled to a distributive share, as representing a distributee of the 
wife’s estate, need not be determined. The judgment of the court 
below is affirmed with costs. 
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SUPREME COURT OF ILLINOIS. 


Appeal from Woodford. 


ILLINOIS MASONS’ BENEVOLENT SOCIETY 
vs. 


ELIZABETH BALDWIN. 


After the policy had lapsed by its terms through non-payment of premium, and 
the receipts were returned to the company by the agent uncollected, they were 
again returned to the agent by the secretary for collection, with a letter saying : 

- **We cannot promise to give him longer than the 20th, when the new board 
meets to appoint officers.” Eleven days after the 20th the amount was for- 
warded by the agent, with a request that it be returned if not satisfactory. It 
was returned by the secretary, with the information that the name of insured 
had been dropped from membership. It appears that the agent raised the 
money among friends of the insured, who contributed with the understanding 
that the money should be repaid if not accepted, the insured taking no part. 


Held, that there had been no waiver of forfeiture, and appellant could not recover. 
Judgment reversed. 


Statement of Case-—This was an action of debt on the following in- 
strument : 

Crass 2. Ace 36. No. 456. 

This certificate of membership witnesseth that the Illinois Masons’ 
Benevolent Society, in consideration of the representations made to 
it in the application of membership, and the sum of six dollais to 
it in hand paid by Albert G. Baldwin, of Minonk, Illinois, and the 
sum of ninety-five one-hundredths dollars, to be paid by the said Al- 
bert G. Baldwin within ten days after due notice has been served 
upon him of the death of a member of this society: The said sum 
of ninety cents to be paid upon the death of each member of the s0- 
ciety, so long as the said Albert G. Baldwin shall belong to the first 
class ; and the sum of ninety-five cents upon the death of each mem- 


* Opinion filed January 21, 1878. Facts and opinion from Chicago Legal News. 
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ber of the society, so long as he shall belong to the second class ; 
and the sum of one dollar and fifteen cents upon the death. of each 
member of the society so long as he shall belong to the third class ; 
and the sum of one dollar and eighty cen's upon the death of each 
member of the society so Jong as he shall belong to the fourth class : 

Do promise and agree to and with the said Albert G. Baldwin, his 
heirs, executors, and assigns, well and truly to pay, or cause to be 
paid, to Elizabeth Baldwin, his wife, or the legal representatives of the 
said Albert G. Baldwin, within thirty days after due notice and satis- 
factory evidence of the death of the said Albert G. Baldwin, and proof 
of interest of assignment, or held as security, the sum of seventy cents 
for every member of the society belonging to the first class (as 
shown in the margin of the certificate,) at the time of the death of said 
Albert G. Baldwin, and the sum of seventy-five cents for every mem- 
ber of the second class, and the sum of ninety-five cents for every 
member of the third class, and the sum of one dollar and sixty-five 
cents for every member of the fourth class ; and it is also understood 
that if the said Albert G. Baldwin shall not pay the assessment herein 
before named on or before the time mentioned for the payment there- 
of, or in case the said Albert G. Baldwin shall, without the consent of 
this society, previously obtained in writing, engage in any military or 
naval service whatever, in time of war or rebellion, then this certificate 
shall be null, void and of no effect. 

In witness whereof the Illinois Masons’ Benevolent Society has 
caused its corporate seal to be hereunto affixed and these presents 
to be signed by its president and secretary, at Princeton, this twen- 
tieth day of May, 1872. Signed: Geo. Crossley, president ; L. R. 
Jerome, secretary. 

{Seal.] Illinois Masons’ Benevolent Association. 

U. S. internal five (5) cents revenue. 

CLASSES. 

Ist class, those from 21 to 30 years of age ; 2d class, those from 31 
to 40 years of age ; 3d class, those from 41 to 50 years of age ; 4th 
class, those from 51 to 60 years of age. 

Assessments to be made upon the death of a member : 1st class, 
.90 ; 2d class, .95 ; 3d class, $1.15; 4th class, $1.80. 


Proof was made that Albert G. Baldwin died on the 6th of Decem- 
ber, 1874, and that there were then members of the society issuing the 
certificates as follows: Ist class, 568; 2d class, 1,877 ; 3d class, 
1,677 ; and 4th class, 636. 
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Defense was interposed by proper pleas, that Baldwin had failed to 
make payment of various assessments made upon him on account of 
the deaths of members of the society, and that he thereby ceased to 
be a member of the society, and that the certificate given him was for- 
feited. 

Judgment was rendered for the plaintiff for $4,416.10 debt, and 
$264.96 damages. 

The defendant appealed. The other facts material to an under- 
standing of the decision sufficiently appear in the opinion. 


ScHo.FiEp, C. J. 

It is unnecessary to notice the question of variance discussed be- 
tween the pleadings and evidence, since we are satisfied the judgment 
below is wrong irrespective of that question. A by-law of appellant 
that was in force when Baldwin presented his application to become a 
member of the society, and which has, without substantial change, re- 
mained in force ever since, is as follows : 

Section 1. Upon the death of a member of the society, the secre- 
tary shall send by mail to the post-office address of each member of 
the society a notice, giving the name of deceased member, and the 
lodge or other Masonic body to which he belonged, and the assess- 
ment due from each member to whom such notice is sent, or the se- 
cretary may employ a suitable person, a mason and a member of the 
society in each town or city where the members reside, who shall act 
for the secretary in serving such notices, either personally or by mail, 
which notice sosent or served shall be deemed and be taken to be a 
lawful and sufficient notice for the payment of the assessments so called 
for and required, and any member failing to pay such assessments 
within ten days after such notice has been served upon him shall for- 
feit his membership in the society and all benefits therefrom. 

Src. 2. Any member having forfeited his membership, by failing to 
pay such assessments, may make application in writing to the board 
of directors of the society, within thirty days after such default was 
first made, and may upon the payment of all arrearages be rein- 
stated to membership by unanimous vote of the board of directors. 

In Baldwin’s application for membership, he pledged himself to be 
bound by all appellant’s rules and regulations, and the certificate of 
inembership issued to him, on which suit was brought, contains this 
express condition : “ And it is also understood and agreed that if the 
said Albert G. Baldwin shall not pay the assessment hereinbefore 
named, (that is to say, an assessment provided for in the preceding 
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part of the certificate, and which was and is also required to be paid 
by the by-laws, within ten days after due notice served upon him of 
the death of a member,”) on or before the time mentioned for the 
payment thereof, then this certificate shall. be null and void. 

The evidence admitted on the trial, shows that Baldwin neglected 
to pay three assessments made on him on account of the death of 
members, notices of which were served on him on the 21st to 22d of 
April, 20th to 25th of May, and 20th of June, respectively. 

No effort was made to have him restored after these failures, as 
provided by the 2d section of the by-law before quoted, but it is 
argued, the forfeitures were waived by appellant, and so cannot now 
be urged to defeat a recovery. 

The facts relied on as a waiver are these : after receipts sent by ap- 
pellant’s secretary to its local agent, to be delivered to Baldwin upon 
his making payment, were returned by the local agent to appellant’s 
secretary because the amounts were not paid, the secretary again re- 
turned them to the local agent for collection, and in a letter written 
by the secretary to the local agent on the 14th of July, 1874, he says : 

Inclosed find Bro. Baldwin’s receipts. We cannot promise to 
give him longer time than the 20th, when the new board intends to 
meet to appoint officers. No money was remitted by the 20th of 
July, but on August Ist the local agent inclosed the amount to ap- 
pellant’s secretary, requesting it to be returned if not satisfactory. 
This was returned by the secretary on the 3d of August to the local 
agent, with this explanation : “By reference to record of Bro. Albert 
G. Baldwin, I find his name dropped from list of members in conse- 
quence of not having paid assessments. To be reinstated now it 
would require a new application and medical examination, or at least 
certificate of good health. I return herewith draft, as advised. You 
state the brother is poor and now out of health. Had I the desire, 
I have not the authority to do otherwise than to obey the rules of the 
society.” 

The local agent says: “There were three assessments which I say 
Bro. Baldwin did not pay. His health was poor, he was not able to 
work, he expressed a desire to pay every time. Baldwin requested 
me to advance the money to pay these assessments ; he asked me at 
one time to try to raise it among the members and pay his assess- 
ment. Baldwin requested me to raise the money for him some time 
while I held those receipts. I raised enough to pay all the assess- 
ments made against him, and delivered the receipts. I commenced 
to raise that money about July 15, 1874. The first day I got the 
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whole of it pledged or contributed.” He also further says: “I sent 
the letter just after I collected that money—probably on the same 
day. I collected the last of the money on the day after I got the 
last of it. * * * Inever heard Baldwin ask anybody to raise the 
money and pay it for him. He asked me to advance it for him. I 
did not do it. * * I collected that money from various parties. I 
was then carrying out the request of Baldwin. I had no request 
from any other person than Baldwin to collect money in that way. I 
delivered the receipts upon the money being paid. I had no author- 
ity from the society to do it.” He also says there was some talk that, 
upon Baldwin being reinstated, the lodge would carry him, and that 
Baldwin should not know how the money was raised. He explains 
that the delivery of the receipts was only to Kidder to see what the 
lodge would do about it, and says that he never delivered them to Bald- 
win. The money, on being returned to him, was refunded to the 
parties who paid it. 

Hazelbacker, one of the parties who contributed the money, says, 
when he contributed, the party to whom it was given said they were 
going to try “to raise enough to reinstate Baldwin, and they would 
keep their pay out of what the widow got—out of the money drawn 
by the widow—that they did not think it would be but a few days be- 
fore he died.” He again says after his money had been returned to 
him, Baldwin told him that Bernett had raised the money and sent it 
to pay what was behind, and that the society would not receive it, 
and he was thrown out. Davidson, another party who contributed a 
part of the money says: “At the time I paid the money the condi- 
tion was that if it was accepted by the society it was to go to pay up 
the certificate of Mr. Baldwin that had lapsed ; if not, it was to be 
repaid to me.” Kidder says he never gave the receipts to Baldwin 
or was instructed to do so; “they were given to me because we raised 
the money.” It is plain that in making the effort to collect this 
money from Baldwin’s friends, the local agent, Bernett, was not acting 
on behalf of appellant, but on his individual account, endeavoring as 
a matter of charity to render a service to Baldwin. To say that 
money thus raised and advanced was raised and advanced by Bald- 
win, is to disregard the facts. It was raised and advanced by his 
friends upon the condition that it could be made available to reinstate 
Baldwin, and the condition being impossible, it was returned to those 
who advanced it. Baldwin did nothing and assumed no legal liability 
in the matter. 

For the present, waiving the question of the authority of appellant's 
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secretary to release Baldwin from his forfeiture and reinstate him, 
upon what principle can it be said appellant, from the facts before 
us, waived the right to declare Baldwin’s certificate forfeited ? 

There can be no pretense that there was a contract to that effect 
for there was no consideration to support a promise, even if one had 
been made. The only other ground upon which it might be claimed 
is that of estoppel. But the indispensable elements of an estoppel 
are entirely wanting. Baldwin’s failure to pay when the assessments 
were due, was not because of anything done or said by any one rep- 
resenting the appellant, but because he was unable to pay. There is 
not the slightest foundation for assuming that Baldwin’s failure to pay 
at the time required, is to be attributed to any act or representation 
of any one claiming to represent the appellant. Had he, subsequent- 
ly to that time, on the representation of the secretary or agent of the 
company, paid the money, and the money been accepted, there would 
be force in saying, that being induced by the act of the appellant to 
part with his money for the purpose of making the payment, and the 
appellant having accepted it as a payment, it shall not now be heard 
to say that it was not a payment. But having paid no money at any 
time, and having been induced by appellant to do or omit to do no 
act which he would not otherwise have done or omitted, it is impossi- 
ble to see upon what rational ground an estoppel can be claimed. 

In the Protection Life Insurance Company vs. Foote, 79th Ill, 361, 
Foote was induced by the secretary of the company to remit his as- 
sessment by post-office money order. But for this direction he would 
have been bound to make the payment, at all events, within the pre- 
scribed time. By following the direction to remit by post-office money 
order, he lost the opportunity to make payment in time in any other 
mode, and it was held, the company should not be allowed to take ad- 
vantage of a defect which resulted from following its own instructions. 
So the case has no analogy to the present. Many of the cases cited 
by appellee’s counsel recognize that a forfeiture may be waived by 
those who are held out as agents of insurance companies ; but we do 
not consider it necessary to notice them further than to say that in none 
of them is the doctrine recognized that there is a waiver where there 
is neither a contract to that end supported by a sufficient considera- 
tion and having the other essential requisites to a legal contract, nor 
the necessary elements of a legal estoppel. The evidence that was 
introduced in regard to the custom of appellant to not enforce forfeit- 
ures for non-payment at the day, is entitled to no consideration. The 
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witness knew only that in some instances within his knowledge for- 
feitures were not enforced. 

He proves neither that it was a uniform custom nor one of any du- 
ration. Besides, proof of a custom is never allowed to overcome the 
express terms of a contract. 

Appellee’s counsel makes the objection that the evidence does not 
show a valid assessment against Baldwin. The evidence, consisting 
of appellant’s records, very fully shows valid assessments, notice, etc., 
in three instances, and the only question is as to its competency. If 
it is competent, it is sufficient. But the question of competency could 
only arise on cross errors, assigned on the ground of its improper ad- 
mission—and no cross errors are assigned. Moreover, the evidence 
introduced by appellee, and the admissions of Baldwin, all tend to 
prove the assessments, and that no objection exists against their va- 
lidity, and in the absence of other evidence of a different tendency 
should be deemed sufficient. 

We think the judgment unauthorized by the evidence, and it must 
be reversed. 

Reversed. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, County of Pierce. 


REUBEN W. FLEMING, Appellant, 
VS. 


HARTFORD FIRE INS. CO., Respondeni. 


In an action upon a parol contract of insurance alleged to have been entered into 
by defendant through its agent B., it appeared that B. was not in fact authorized 
to make contracts of insurance, but merely to receive and forward applications, 
deliver policies sent to him, and collect premiums thereon ; that when he took 
plaintiff’s application, no money was paid, but the understanding was that the 
premium should be paid on the receipt and delivery of the policy ; that B. then 
assured plaintiff that the insurance would take effect from the date of the ap- 
plication ; that he was in fact authorized to make insurance take effect from 
the time of the application, subject to the approval of the general agent, upon 
acertain class of property, but that the property here in question was not of 
that class ; and that plaintiff’s risk was not accepted by the general agent, but 
was rejected by him after the property was burned, but before he had knowledge 
of the fact. There was no evidence that defendant ever held B. out as clothed 
with authority to take risks for it, or that it knew that he was acting beyond 
his authority ; and plaintiff knew that B. had no authority to issue the policy, 
but that it was to be issued by the general agent upon his approval of the ap- 
plication ; and he took additional insurance in another company in consequence 
of the delay in receiving a policy from defendant, although B. assured him that 
his insurance with defendant was valid. 


Held, that there was no valid contract of insurance between the parties. 


J. C. Spoonsr, of Hudson, for Appellant. 
J. W. Lusk, of Reedsburg, for Respondent. 


Corr, J. 
In this case the nonsuit was granted on the ground that there was 
no sufficient evidence for the jury to have found, if the cause had 
been submitted to them, that the plaintiff had made a valid contract 


* Decision filed November 7, 1877. From N. W. Reporter, 
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of insurance with a duly authorized agent of the company, as alleged 
in the complaint. The defendant’s counsel admitted that a parol con- 
tract of insurance was as valid and binding as one in writing, when 
made by an agent authorized to effect insurance and issue policies, 
but he insisted that the evidence clearly showed that the agent, 
Brackett, with whom the business was transacted, had no such au- 
thority, and that this fact was, or should have been, known by the 
plaintiff. It appears that the company has two systems of agencies 
in the country—one called a recording agency, established in places 
large enough to warrant it, where the agent has authority to make 
contracts of insurance, issue and cancel policies, and keep a record of 
the buSiness transacted by him ; the other, called a surveying agent, 
who is merely authorized to receive and forward applications for in- 
surance to the proper office, deliver policies sent to him issued on 
such applications, collect premiums thereon, but has no authority to 
issue policies under any circumstances. Brackett was a surveying 
agent, and received and forwarded the plaintiff’s application to the 
general agent at Chicago for approval and for a policy thereon ; and 
the fact is indisputable that he assured the plaintiff that the insurance 
would take effect from the date of the application. No money was, 
however, paid at the time, the agreement or understanding being 
that the premium was to be paid on the receipt and delivery of the 
policy. According to the rules or instructions of the company, in 
case of risks on detached dwellings or farm property, the surveying 
agent might make the insurance take effect from the time of the ap- 
plication, subject to the approval of the general agent ; but the pro- 
perty in question was not of that class. The plaintiff's risk was not 
accepted by the general agent, he having rejected it after the hotel 
was burned, but before he had any knowledge of that fact. Brackett 
testified, in substance, that when he took the plaintiff's application, 
he was acting as recording agent for other companies, for which he 
made contracts of insurance and issued policies, and that he did in 
fact, at this time, issue to the plaintiff a policy in the Franklin Insur- 
ance Company. He says that in effecting contracts of insurance he 
made no distinction between those companies that he had the right to 
issue policies for and the defendant, having the idea that he had the 
right to make applications for both alike. But there is really no evi- 
dence to show that any officer of the defendant had notice that he 
was transacting business contrary to his instructions-—if he did so— 
or knew that he was assuming to act in any other manner than as au- 
thorized ; nor is there any ground for saying that the company held 
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him out to the world as clothed with authority to take risks for it and 
make valid contracts of insurance. Further, it appears to us that 
there were facts attending the transaction of the business sufficient to 
charge the plaintiff, as a person of ordinary prudence, with know- 
ledge of the restricted authority.of the agent with whom he was 
dealing. The plaintiff certainly had notice that Brackett could not 
issue the policy for the defendant ; that his application must be for- 
warded to the general agent for approval, and the policy issued by 
such agent if the risk were accepted. There was likewise what took 
place before the loss when he procured additional insurance in the 
Continental Insurance Company, because of the delay in receiving 
the policy of the defendant, and the subsequent surrender of that in- 
surance. Itis very true that Brackett then gave positive assurance 
that the insurance by the defendant was valid, but the plaintiff had 
no right, under the circumstances, to rely upon these declarations as 
binding upon the company. If he did not actually know that 
Brackett had no power to accept risks, agree upon and settle terms 
of insurance, and carry them into effect by a valid parol agreement, 
as a prudent and ordinarily careful person, he was bound, in view of 
what took place, to inquire as to the extent of the authority of the 
agent with whom he was dealing. It will be borne in mind that the 
plaintiff had received from Brackett a policy in the Franklin Insur- 
ance Company ; had become anxious about the delay in getting a 
policy on his application for insurance in the defendant company ; 
had taken out additional insurance in the Continental in lieu of it— 
things which it seems strange he would have done had he really sup- 
posed there was a binding parol agreement made with the defendant 
to insure his hotel in the first instance. And though told by Brackett 
that the insurance in the defendant company was “ all right,” would 
take effect from the “date of the application,” etc., still he had no 
right to rely upon these declarations as binding the company. If he 
had, then a person might in any case rely upon the representations 
and declarations of an agent, however restricted his powers, and all 
limitations upon the authority of the agent would be idle and nuga- 
tory. We have in many cases substantially enforced the rule laid 
down by the Supreme Court of Illinois, in AStna Ins. Co. vs. Ma- 
guire, 51 Ill, 342, cited by plaintiff's counsel, that where an insur- 
ance’'company appoints an agent authorized to take risks, issue poli- 
cies and represent the company in effecting insurance, and the agent, 
by his acts or declarations, known and acquiesced in by the company, 
induces the public to believe he is vested with power necessary to do 





284 Report of Decisions. [ April, 


the act, or waive the condition, the company is bound by the acts of 
such agent. But the plaintiff does not bring his case within that 
rule ; for here the company had appointed Brackett as a surveying 
agent merely, and had no notice that he was violating his instructions 
in any manner, or was acting in any way not authorized about its 
business. We therefore think the jury would have had no right to 
have found upon the evidence, had the cause been submitted to them, 
that the plaintiff made a valid contract of insurance with a duly au- 
thorized agent of the defendant, as claimed in the complaint. 

It follows from this view that the nonsuit was right, and must be 
affirmed. 


UNITED STATES SUPREME COURT. 


Error to the U. 8. Circuit Court, Eastern District of Missouri. 


CHARTER OAK LIFE INS. CO., Plaintiff in Error, 
vs. 


EMMA R. RODEL.* 


The policy for the benefit of the wife stipulated that it should be paid upon satis- 
factory evidence of the death of insured, and ‘of the just claim of the insured 
(or proof of interest if assigned or held as security ;) " also that it should be 
void if the insured should ‘‘ die by his own hand.” The defense was suicide, 
to which the plaintiff in her replication averred that he was insane at the time, 
and irresponsible, therefore he did not die by his own hand within the meaning 
of the policy. The coroner’s certificate stating suicide as the cause of death 
was appended to the proofs of loss. 

Held, that ‘‘the just claim of the assured,” had reference to her claim or title to the 
policy, and not the justness of her cause of action, and the proofs could not be 
objected to as insufficient on the ground that they disclosed a cause of death 
which exempted from liability, nor would they be a bar to the bringing of a suit. 


Held, that if there was any evidence tending to prove that the insured was insane, 
the judge could not take the question from the jury on the ground of its insuffi- 
ciency, but he might express his opinion on it to them, at his discretion. 

Evidence expressing in an inartificial way the impressions made by the appear- 
ance and conduct of the insured, which are those usually made by insane per- 
sons upon people of ordinary understanding, was competent testimony for a 
jury. 


* Opinion delivered Nov. 19, 1877. 
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Instructions as to what kind and degree of insanity will excuse the party insured 
and render the company liable, similar to those approved by the U. 8. 8, C., 
in Life Ins. Co. vs. Terry, 15 Wall., 580, were proper. 

Judgment affirmed. 


Brap.ey, J. 

This was an action on a policy of life insurance, issued by the de- 
fendant (now plaintiff in error) upon the life of Emil G. Rodel, for the 
benefit of the plaintiff, his wife. The policy was dated June 25, 1873, 
and contained a promise to pay to the plaintiff, “for her sole and sep- 
arate use and benefit, ninety days after due notice and satisfactory 
evidence of the death of the said E. G. Rodel, and of the just claim of 
the assured (or proof of interest, if assigned or held as security,) un- 
der this policy, has been received and approved by the company.” 
it further contained, among other conditions, the following : that in 
case the said Emil G. Rodel should “die by his own hand,” the policy 
should be void. It was conceded that he died on the 25th day of 
December, 1873, from the effects of poison administered by his own 
hand, and this fact was set up in the answer by way of defense ; but 
the plaintiff in her replication, averred that he was insane at the time 
and not in possession of his mental faculties, and not responsible in 
consequence for his act ; and denied that he committed suicide or 
died by his own hand, within the meaning and intention of the policy. 
Whether the deceased was insane or not, when he took the poison, 
was the principal issue in the cause. The defendant, however, in its 
answer, made another issue, by denying that it had ever received due 
notice and satisfactory evidence of the death of Rodel, and of the just 
claim of the plaintiff under the policy ; averring that the only proof 
and notice it had received from the plaintiff of Rodel’s death, and of 
her claim under the policy, had been and was, to the effect that “said 
Emil G. Rodel committed suicide at or about six 35 o'clock P. M., 
Friday, December 5, 1873, in saloon on northeast corner of Eleventh 
and Market Streets, in the city and county of St. Louis, Mo., by tak- 
ing poison,” as appeared from the certificate of the coroner accompa- 
nying and making part of said notice and proof received by the de- 
fendant, without any other proof of the death, or of the circumstances 
thereof. The plaintiff in her replication averred, as she had done in 
her petition, that due notice and proof of the death of the said Rodel, 
and of the claim of the plaintiff, was given to the defendant, according 
to the terms of the policy. 

On the trial the plaintiff first put in evidence the policy, and the 
proofs of death which had been served on the defendant. The latter 
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were in the usual form, but accompanied by the coroner's certificate 
stating the cause of death as alleged in the answer. They were ob- 
jected to as insufficient, the defendant contending that, by the policy 
itself, satisfactory notice and proof of death and of the just claim of 
the assured was a condition precedent to the right of demanding pay- 
ment, and, consequently, to the right of bringing suit on the policy. 
Of course, the company could not justly contend that it might arbi- 
trarily object to the sufficiency of the proofs ; but it had an undoubted 
right to demand and insist upon such proofs as the law would adjudge 
to be reasonable and satisfactory. The objection to those furnished 
was, that whilst otherwise sufficient as proofs of the death of the in- 
sured, they disclosed at the same time a cause of death which exempt- 
ed the company from liability ; and hence could not be said to be 
sufficient proof of “the just claim of the assured” as well as of the 
death of Rodel. 

The court overruled the objection and admitted the evidence, and 
the defendant excepted. We think there was no error in this ruling. 
It requires but a moment’s inspection of the policy to perceive that 
the clause in question, so far as it requires notice “ of the just claim of 
the assured,” had reference to her claim or title to the policy, and not 
to the justness of her cause of action thereon. This is the fair and na- 
tural interpretation of the words ; but it is placed beyond question by 
the superadded words which follow in parenthesis. The entire clause 
is, “ due notice and satisfactory evidence of the death of the said 
E. G. Rodel, and of the just claim of the assured, (or proof of interest, 
if assigned or held as security.) As the question of interest in the pol- 
icy is not now at issue, it only remains to inquire whether the proofs 
were sufficient in regard to the death oftheinsured. Of this, it seems 
to us, there can be no doubt. Proof of death was all that was required. 
This was given, and does not appear to have been objected to. If the 
proofs also disclosed facts of which the defendant could avail itself as 
a defense to an action on the policy, this would not derogate from the 
sufficiency of the proofs as proofs of death. But whilst the disclosure 
of such facts might well suggest to the company the propriety of re- 
fusing payment and standing suit, it would be no bar to the bringing 
of a suit. Otherwise no suit could ever be brought until the parties 
had gone through an extra-judicial investigation resulting favorably to 
the assured. 

The plaintiff next proceeded to examine witnesses respecting the 
condition of the deceased’s mind at the time of his death ; and the 
evidence is all spread upon the record. When the plaintiff rested, the 
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defendant moved that the jury be instructed to render a verdict for 
the defendant on the ground that the evidence of the plaintiff was in- 
sufficient to sustain a recovery. This motion was also overruled, and 
an exception was taken. It is hardly necessary to say, that if there 
was any evidence tending to prove that the deceased was insane 
when he took the poison which caused his death, the judge was not 
bound to, and indeed could not properly take the evidence from the 
jury. The weight of the evidence is for them, and not for the judge, 
to pass upon. The judge may express his opinion on the subject, and 
in cases where the jury are likely to be influenced by their prejudices, 
it is well for him to do so ; but it is entirely in his discretion. Drakely 
vs. Gregg, 8 Wall. 242 ; Hickman vs. Jones, 9 do., 197 ; Barney vs. 
Schneider, ib., 248 ; Brown vs. Lozalere, 44 Mo., 383 ; Roustong vs. 
Railroad Co., 45 do., 236 ; McFarland vs. Bellows, 49 do., 311 ; Con- 
sequa’s Case, Peters’ C. C. Rep., 225 ; McLanahan vs. Ins. Co., 1 Pet., 
170; Tracy vs. Swartwout, 10 Pet., 80 ; Gaines vs. Dunn, 14 Pet., 322 ; 
Mitchell vs. Harmony, 13 How., 131 ; 9 Pet., 541 ; 2 Pet., 137. 
Whatever may be our opinion as to the weight of the evidence 
given by the plaintiff in this case, it cannot be disputed that there was 
at least some evidence of Rodel’s insanity. Besides the tedious and 
painful details of his conduct, manner and looks given by his wife and 
others, evincing great strangeness and total change in his manner, 
there is this positive testimony of his sister-in-law, Emma Millentz. 
To the question put to her by the court : “How did he look and act 
last week ?” she answered, “ Well, I thought he looked like he was in- 
sane.” The court asked her what she meant by that, why she thought 
so, to which she replied : “ Because, he used always to be so kind; 
when a person came he would get up ; he was always gallant and po- 
lite, and toward the last he looked straight before him—staring straight 
before him ; before, he was very pleasant and polite, but toward the 
last he would not notice anybody when they came in at all ; also, he 
walked entirely different. He looked as if confused in his mind. He did 
not seem to know what to answer if any person asked him a question.” 
And on cross-examination she said : “I mean by insane that he was 
crazy, and that he always looked straight before him, staring, and be- 
fore that he had always been happy and joyful. I do not know what 
to say that I mean by ‘ crazy.’ The other symptoms of being insane 
or crazy which he manifested, were that his whole appearance seemed 
to be changed, and in his personal habits he seemed to neglect him- 
self. His hair was unkempt, standing on end, and in his attire he was 
untidy, whereas before he was very accurate in everything. These are 
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the only reasons I have for supposing that he was not in his right 
mind, and because he always looked so straight before him, staring.” 

Lewis Baum, another witness, a notary public, who saw Rodel al- 
most every day, testifies that he came into his office about two o’clock 
of the day on which he died, and he adds: “The very moment he 
stepped in I was surprised in seeing him, having known him long be- 
fore, and knowing that he had always been a very jovial and lively 
young man ; good associate in company. He came in like he was in 
a great state ofexcitement. I did not know what it was, though. He 
had a little business with me, and then he left. Well, he looked to me 
a different man altogether ; he was in a great state of excitement. 
His eyes looked—well, I cannot describe it now exactly, but he looked 
like a man who is out of his mind altogether.” And ona rigid cross- 
examination he adhered to this view : “The impression he made on 
me was such that I said to myself—the impression on me was that 
that man was not in his right mind.” 

Although such testimony from ordinary witnesses may not have 
great weight with experts, yet it was competent testimony, and ex- 
pressed in an inartificial way the impressions which are usually made 
by insane persons upon people of ordinary understanding. 

We think there was no error in the refusal of the judge to give the 
instruction requested. 

When the evidence was closed, the defendant’s counsel proposed 
various instructions to the jury. We will pass over those which relate 
to the alleged insufficiency of notice and proof of death, which have 
been already considered, and those which were substantially adopted 
by the judge, or on which no errors have been assigned. The follow- 
ing request, and another of substantially the same purport, were re- 
fused, namely : that the plaintiff could not recover if the assured knew 
that the act which he committed would result in death, and deliberate- 
ly didit for that purpose. An additional request was made to charge 
that a certain letter, written evidently under great excitement by Ro- 
del to his wife on the day of his death, apprising her of his intention 
to destroy himself, and his reasons for so doing, based upon his pe- 
cuniary troubles and anticipated exposures, bore evidence of coolness 
and deliberation, and, of itself afforded presumptive evidence of san- 
ity at the time when it was written. This request was also refused. 

The judge, after stating that the burden of proving the insanity of 
the deceased was on the plaintiff, charged the jury as follows : 

“Tt is not every kind or degree of insanity which will so far excuse 
the party taking his own life as to make the company insuring liable ; 
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to do this, the act of self-destruction must have been the consequence 
of insanity, and the mind of the deceased must have been so far de- 
ranged as to have made him incapable of using a rational judgment 
in regard to the act which he was committing. If he was impelled 
to the act by an insane impulse, which the reason that was left him 
did not enable him to resist, or if his reasoning powers were so 
far overthrown by his mental condition that he could not exercise 
his reasoning faculties on the act which he was about to do, the com- 
pany is liable. On the other hand, there is no presumption of law, 
prima facie or otherwise, that self-destruction arises from insanity 
and you will remember a great many jurors were excused from the 
panel because they thought the law was otherwise ; therefore you will | 
bear in mind that there is no presumption, prima facie or otherwise, 
that self-destruction arises from insanity ; and if you believe from the 
evidence that the decéased, although excited or angry or disturbed in 
mind, formed a determination to take his own life, because in the 
exercise of his usual reasoning faculties he preferred death to life, 
then the company is not liable, because he died by his own hand 
within the meaning of the policy. 

“Tf the insured, being in the possession of his ordinary reasoning 
faculties, from anger, pride, jealousy, or a desire to escape from the 
ills of life, intentionally takes his own life, the proviso attaches and 
there can be no recovery ; that is, he did die by his own act. If the 
death is caused by the voluntary act of the assured, he knowing and 
intending that his death shall be the result of his act, and when his 
reasoning faculties are so far impaired that he shall not be able to 
understand the moral character, or the general nature, consequence, 
and effect of the act he is about to commit, or when he, is impelled 
thereto by an insane impulse which he has not the power to resist, such 
death is not in the contemplation of the parties to the contract, and 
the insurer is liable.” 

The defendant’s counsel excepted to the charge thus given. 

This charge is in the very words of the charge sanctioned and ap- 
proved by this court in the case of Life Insurance Company vs. 
Terry, 15 Wall. 580, including an explanatory clause of the opinion 
of the court in that case. We see no reason to modify the views ex 
pressed by us on that occasion. We think, therefore, that there was 
no error in the charge as given. It follows that the judge properly 
refused the request to charge that the plaintiff could not recover if 
the assured knew that the act which he committed would result in 
death, and deliberately did it for that purpose. Such knowledge and 





290 neport of Decisions. [April, 


deliberation are entirely consistent with his being, in the language 
of the charge, “impelled by an insane impulse, which the reason that 
was left him did not enable to resist ;” and are, therefore, not con- 
clusive as to his responsibility or power to control his actions. 

The omission to charge, as requested, with regard to the letter 
written by Rodel, is subject to the same considerations, and may be 
dismissed with only this further remark : that persons of most decided 
insanity often exhibit consistency of purpose, coolness, and even great 
ingenuity in the pursuit of some insane object to which they are im- 
pelled by the diseased condition of mind with which they are 
afflicted. An inspection of the letter, however, shows that it is per- 
vaded by a very abnormal degree of excitement, and we think the 
judge did quite right, even on this ground, to decline the unqualified 
instruction which was requested in relation to it. 

This disposes of all the errors assigned by the plaintiffs in error, 
and our conclusion, therefore, is, that the judgment of the Circuit 
Court must be affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas No. 4, Philadeiphia. 


L. D. Kerns, pecrasep, Plaintiff in Error, 


SARAH CECILIA KERNS, Apm’x or Epwarp 


Us. 


NEW JERSEY MUTUAL LIFE INS. Co., 
Defendant in Error.* 


Where a note is given by the assured at the time a policy of life insurance is deliv- 
ered, as payment for the first premiun?, and said note contains a condition that 
if it is not paid at maturity the policy is null and void ; 


Held, 1. That such note is a contract of even date, qualifying the terms of the pol- 
icy. 2. ‘That it is a written admission that the recital of payment of premium 
in the policy was not true in fact. 


Semble: That a policy of life insurance is an instrument of writing for the payment 
of money within the terms of the Affidavit of Defense law. 


Action of debt upon a policy of insurance dated December 4, 1874, 
issued by defendant upon the life of plaintift’s intestate for $5,000, in 
consideration of representations in the application, and of $110.35 
“to them duly paid by ” the assured, and of payment of like amount 
annually. The insured died in the fall of 1875, after the maturity of 
the premium note hereinafter mentioned. 

The plaintiff filed a copy of the policy of insurance, with an aver- 
ment of due notice and proof of death and statement of her claim. 

The defendant filed no affidavit of defense, not supposing the in- 
strument sued on was within the Affidavit of Defense Law, and the 
plaintiff took judgment for want of such affidavit. 

Upon an affidavit of Percival, “ agent and attorney in fact” of the 
company, a rule was granted to set aside the judgment. 

_ * Decision rendered Feb. 11, 1878. 
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The affidavit of Percival alleged : 

That the policy sued upon was forfeited by reason of the non-pay- 
ment of the premium note given by the assured, dated April 12, 1875, 
for $82.76. 

That an affidavit of defense was not filed because defendant’s attor- 
ney did not suppose that a copy of the policy would be filed or judg- 
ment thereon asked for, as he was of opinion that a policy of life in- 
surance was not an instrument of writing for the payment of money 
within the meaning of the act of Assembly in such cases made and 
provided. 

This rule was discharged, the court being of opinion that the policy, 
a copy of which was filed, was an instrument of writing for the pay- 
ment of money within the terms of the Affidavit of Defense Law 
(act of 28th March, 1835, § 2 ; 1 Bright. Purd., p. 95, pl. 93.) At the 
same time they granted the defendants a rule to show cause why the 
judgment should not be opened, with leave to file a supplemental 
affidavit. 

Such supplemental affidavit, made by one Kramer, soliciting agent 
of defendant, was filed, containing the following averments : 

That the delivery of the policy of insurance was delayed until April 
12,1875, at which date said Edward L. D. Kerns, being unable to pay 
the first premium of $110.35, deponent at Kerns’s request agreed to 
make an abatement of twenty-five per cent (amounting to $27.59,) 
upon said premium, and to take Kerns’s note in favor of the defendant 
for the balance of said premium. 

The note was as follows : 


“$82.76. Newark, N. J., April 12,1875. Value received, ninety 
days after date I promise to pay to the New Jersey Mutual Life In- 
surance Company, or order, at Second National Bank of Allentown, 
Pennsylvania, eighty-two 76-100 dollars, being for insurance premium 
of policy No. 19,994, issued to me by said company, it being under- 
stood and agreed that if this note shall not be paid at maturity, said 
policy No. 19,994 shall be canceled and become null and void, and 
be surrendered to said company, and the pro rata premium for the 
risk thereon incurred paid to them on demand. Edward L. Kerns.” 


That defendant accepted the note and that it was not paid at ma- 
turity. 

Upon the hearing, the rule to open the judgment was made abso- 
lute, the court being of opinion that the supplemental affidavit was a 
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sufficient affidavit of defense to entitle the defendant to a jury trial, 
and to prevent the plaintiff from having a judgment upon the copy 
filed. 

The plaintiff excepted to this decision, and took this writ of error, 
assigning for error the refusal to grant judgment for want of a suffi- 
cient affidavit of defense. 


Samvuet C. Perxtys, for Plaintiff in Error. 

The policy isan undertaking to pay asum certain upon the happen- 
ing of an event which must inevitably occur—the time alone being 
uncertain. It is not a contract of indemnity, like-a fire or marine 
policy. Elliot’s exor’s Appeal, 50 Penn. St. Rep., 75, 80. 

The exact facts of the case must be distinctly borne in mind. The 
suit is by an administratrix to recover the amount of a policy upon the 
life of her intestate, whose death occurred within the first year of the 
time for which the policy was issued. The policy is dated December 
4, 1874, countersigned by the superintendent December 5, 1874, for 
the term of assured’s life, and the premiums were to be annual. 

He died within the first year. The policy contains not the remotest 
allusion to any note, but admits that the premium was “ duly paid,” 
and that the risk commenced December 4, 1874. No other conclusion 
is expressed except the countersigning by the superintendent. The 
provision for forfeiture on non-payment of premiums is expressly 
stated to apply to premiums, “for the continuance of the policy.” 
Courts take notice of usages in insurance companies. 13 Wallace, U. 
S. Rep. pp. 222, 234 ; Wilkinson vs. Life Ins. Co., per Miller, J. 

In this case neither attorney nor agent of the company ventures to 
swear that the premium was not reported to the company as paid ; 
although the policy had been suffered to remain in the hands of 
their “ soliciting agent ” over four months after its issue ; and this 
delay is not accounted for. 

The receipt of the premium is essential to the existence of the con- 
tract, and the rule of law is, that a party is estopped from denying 
the receipt of premium when it is thus acknowledged in the policy, if 
the purpose is thereby to defeat the policy. Madison Ins. Co. vs. 
Fellowes, 1 Disney, (Ohio,) 217 ; 3 Kent’s Comm., 260 ; Goit vs. Na- 
tional Protection Ins. Co., 25 Barbour, 189 ; Provident Life Ins. Co. 
vs. Fennell, 49 Ill, 180 ; Dalzell vs. Mair, 1 Campbell, 532 ; 1 Phil- 
lips Ins. § 514 ; Boehen vs. Williamsburgh Ins. Co., 35 N. Y. Rep., 
131 ; Anderson vs. Thaxter, 20 Eng. Law & Eq. Rep., 339. “ The 
old law, and which is as old as the time of Lord Mansfield, is that the 
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defendant is estopped by signing the policy from saying he has not 
received the premium.” McAllister vs. New England Mutual Life 
Ins. Co., 1 Mass. 558 ; Basch vs. Humboldt Mut. F. & M. Ins. Co., 25 
N. J., 729. 

The case of Ins. Co. of Penna. vs. Smith, 3 Wharton, 520, is not 
against the plaintiff. 

In the absence of fraud where a contract—a policy of insurance for 
instance—has been delivered, in such case it is not permitted to deny 
the acknowledgment of the receipt of the consideration, where the 
purpose and effect of such denial is to deny the existence of the con- 
tract. 1 Greenl. Evid., § 305. 

Forfeitures are abhorred, and relief will always be granted if possi- 
ble. Lycoming Co. Mutual Life Ins. Co. vs. Schollenberger, 44 
Penna. State Rep., 259, 263. 

There is no clause of forfeiture in the policy, based on failure to 
meet any credit given for premiums. Provision is made for deduc- 
tion of any indebtedness due the company from the amount payable 
on death of insured. 

The fact of the non-payment of the note set forth in the affidavits, 
does not prove non-payment of the premiums or forfeiture of the 
policy by reason of the non-payment of the note. See Mut. Ben. Life 
Ins. Co. vs. French, 2 Cincinnati Superior Court Reps., 321, 1872. 

There was no act or declaration of forfeiture by the company. They 
hold the note and can sue and recover on it. Credit to an agent of 
premiums is equivalent to actual payments. 5 Ins. Law Journal, 177, 
N. Y. Court of Appeals, Train vs. Holland Purchase Ins. Co. 

Where credit is intended the policy is valid, though the premiums 
are never paid. 12 Wallace, 285, Miller vs. Life Ins. Co. ; Lycoming 
County Mutual Ins. Co. vs. Schollenberger, 44 Penna. State Rep. 263. 

There is no question here as to any act to be done to continue the 
policy beyond the time limited by its terms. Clearly, then, the most 
that the affidavits show is a breach of condition subsequent, which 
breach is readily compensated for in damages, by deducting from the 
amount payable on the policy the amount of the premium, with in- 
terest from the date when it should have been paid. And the policy 
itself in express terms makes provision for just this very compensa- 
tion for failure to pay any indebtedness to the company. 

No counsel appeared for defendant in error. 


Per Curiam. 
The note signed by the assured for the abated premium when the 
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policy was delivered is a written admission that the recital of pay- 
ment in the policy was not true, and therefore could not give effect 
to the policy, as an actual payment would. 

It is not only such a written declaration of non-payment, but it is 
a contract of even date qualifying the terms of the policy, and an 
agreement that the policy shall be without effect and surrendered in 
case the note for the premium be not paid. It therefore superseded 
the policy to the extent of the agreement. 

It would be a harsh measure of justice to hold the company to the 
terms of the policy, upon a concession made to the assured for his 
benefit, and evidenced by his own writing of even date with the de- 
livery, and intended by him to govern his rights. Clearly the com- 
pany cannot be held to the letter of a policy not paid for, and 
so altered for the benefit of the assured. 

Judgment affirmed. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Error to the U. S. Circuit Court, District of Louisiana. 


MOBILE LIFE INS. CO. 
Us. 


BRAME. 


At the common law no civil action lies for injury which results in death. 

One who feloniously or otherwise kills another in Louisiana, is not liable to a com- 
pany insuring his, life for the loss occasioned by the payment of the policy. 
The homicide was no party to the contract.; the injury was ugainst the personal 
rights of the insured, and the damage to the comp. ny was remote aud inciden- 

tal. 


The case of a creditor, much less a remote claimant, is not included in the Louisi- 
ana statutes which gives a right of actin in favor of certain relations. 
Judgment affirmed. 
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Mr. Justice Hunt delivered the opinion of the court : 

That plaintiff, a life insurance company, brought suit in the United 
States Circuit Court against the defendant to recover the sum of seven 
thousand dollars, on the following allegations : 

The plaintiff had insured the life of one Craven McLemore, a citizen 
of Louisiana, for the sum of $2,000 in favor of John P. Kennedy ; for 
the sum of $2,500 in favor of Sanders, Garner & Co., (which was sub- 
sequently assigned to John H. Garner, Sr. ;) and for $2,500 in favor of 
John H. Garner & Co. 

That on the 24th day of October, 1875, while said policies were in 
force, in the town of Delhi, in Louisiana, the defendant, Brame, did 
willfully shoot the said Craven McLemore and inflict upon him a mor- 
tal wound, from the effect of which he died on the 26th day of Octo- 
ber, 1875. That the said shooting was an illegal and tortious act on 
the part of said Brame, and caused damage to the plaintiff in the said 
sum of $7,000, being the amount of said policies on the life of said 
McLemore, which plaintiff acknowledges to be due, and a part of 
which it alleges has been paid. 

Defendant filed an exception (demurrer) to plaintiff's petition. 

The Circuit Court gave judgment for the defendant, and to this 
judgment the present writ of error is brought. 

The argument of the plaintiff is this : That the act in question was 
an injury to or a violation of a legal right or interest of the plaintiff ; 
that the plaintiff sustained a loss as a consequence thereof, and that 
the loss is the proximate effect of the injury. 

The answer of the defendant is founded upon the theory that the 
loss is the remote and indirect result merely of the act charged, and 
the principle that at the common law no civil action lies for injury 
which results in death of the party injured, and that the statutes of 
Louisiana upon that subject do not include the present case. 

The authorities are so numerous and uniform to the proposition 
that by the common law no civil action lies for an injury which results 
in death, that it is impossible to speak of it as a.proposition open to 
question. It has been decided in many cases in the English courts 
and in many of the state courts, and no deliberate, well-constructed 
decision to the contrary is to be found. In Hilliard on Torts, p. 87, § 10, 
the rule is thus laid down : “Upon a similar ground it has been held 
that at common law the death of a human being, though clearly in- 
volving pecuniary loss, is not the ground of an action for damages.” 
The most of the cases upon the subject are there referred to. Barker 
vs. Bolton, 1 Camp., 493 ; Conn. Ins. Co. vs. N. Y. & N. H., 25 Conn., 
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265 ; Kramer vs. Market, 25 Cal., 235 ; Indianapolis vs. Kealy, 23 
Ind., 133 ; Hyatt vs. Adams, 16 Mich., 180 ; Shields vs. Young, 15 
Ga., 349 ; Peoria vs. Frost, 37 Ill., 333. The only cases that tend to 
the contrary of this rule, so far as we know, are those of Cross vs. 
Guthery, 2 Root, 90 ; Plummer vs. Webb, Weare, 75 ; Ford vs. Mon- 
roe, 20 Hurd., 210. These cases are considered by the New York 
Court of Appeals in the case of Green vs. The Hudson R. R. Co., 2 
Keyes, 300, and compared with the many cases to the contrary, and 
are held not to diminish the force of the rule as above stated. In the 
case of Green vs. Hudson R. R., the plaintiff alleged that on the 9th 
day of January, 1856, his wife was ‘a passenger on defendants’ road, 
and by the gross carelessness and unskillfulness of the defendants, a 
collision occurred by means of which his wife was killed, “ whereby 
he has lost and been deprived of all the comfort, benefit and assist- 
ance of his said wife in his domestic affairs, which he might, and 
otherwise would have had, to his damage,” etc. A demurrer to this 
complaint upon the ground that the facts alleged constituted no cause 
of action, was sustained by the New York Court of Appeals. 

In Hubgn vs. N. O. & C. R. R. Co., 6 La. Ann., 496, the same prin- 
ciple was decided, and in the same manner. In giving its opinion 
the court says: “The exception of the defendants presents the ques- 
tion whether the death of a human being can be the ground of an ac- 
tion for damages.” Not being satisfied with this decision, Ogden & 
Dungan asked for a rehearing, the argument for which is reported in 
the eleven following pages of the same volume, and which was denied 
in an elaborate opinion delivered by Chief Justice Eustis. 

In Herman vs. Carrolton R. R. Co., 11 La. Ann., 21, this principle 
was again affirmed in an opinion by Chief Justice Merrick. 

It is only necessary to refer to one other case, which involves the 
same principle as those already cited, but which in its facts more 
closely resembles the case we are considering. 

In Connecticut M. L. Ins. Co. vs. N. Y. & N. H. R.R. Co., 25 Conn. 
265, the declaration alleged that on the 20th day of March, 1850, the 
plaintiffs had outstanding and in force a policy of insurance for 
$2,000 upon the life of Samuel Beach ; that Beach was on that day a 
passenger on the defendants’ road ; that the defendants so carelessly, 
negligently and urskillfully conducted themselves that the train on 
which Beach was riding was thrown down a bank into the river ; that 
Beach was greatly wounded and bruised, by means whereof he then 
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and there died, by reason of which the plaintiffs were compelled to 
pay to his administrators the sum of $2,000 upon the said policy. 
The allegations of the present plaintiffs is that Brame tortiously 
and illegally took the life of McLemore by shooting him. This is 
open to the inference that the act of Brame was felonious. The case 
in Connecticut is based upon the allegation of negligence and care- 
lessness, and is the more favorable to recovery in that it avoids the 
suggestion existing in the present case, that the civil injury is merged 
in the felony. The Supreme Court of Connecticut held that the ac- 
tion could not be sustained. 
We have cited and given references to the important cases on this 
question ; they are substantially uniform against the right of recovery. 
Upon principle, we think no other conclusion could be reached than 
that stated. The relation between the insurance company and McLe- 
more, the deceased, was created by contract between them. But 
Brame was no party to a contract. The injury inflicted by him was 
upon McLemore, against his personal rights ; that it happened to in- 
jure the plaintiff was an incidental circumstance, a remote and indi- 
rect result, not necessarily or legitimately resulting from the act of 
killing. Asin Rockingham Ins. Co. vs. Mosher, 39 Me., 253, where 
an insurance company brought suit against one who had willfully fired 
a store upon which it had a policy of insurance, which it was thereby 
compelled to pay, it was held that the loss was remote and indirect, 
and that the action could not be sustained. In Ashley vs. Dixon, 48 
N. Y., 480, it was held that if A is under a contract to convey his 
land to B, and C persuades him not to do so, no action lies by B 
against C. So a witness is not liable for evidence given by him in a 
suit, although false, by which another is injured. Grove vs. Branden- 
burg, 7 Blackf. 234 ; Dunlap vs. Gledden, 11 Me., 435. And in An- 
thony vs. Slaid, 11 Mete., 290, a contractor for the support of town 
paupers had been subjected to extra expense in consequence of per- 
sonal injury inflicted upon one of the paupers, and brought the ac- 
tion against the assailant to recover for such expenditure. The court 
held the damage to be remote and indirect, and not sustained by 
means of any natural or legal relation between the plaintiff and the 
party injured, but simply by means of a special contract between the 
plaintiff and the town. Some authorities of text-writers are referred 
to as holding a different view, but we are not cited to any case in this 
country or Great Britain where a different doctrine has been held. 
By the common law actions for injuries to the person abate by death, 
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and cannot be revived or maintained by the executor or by the heir. 
By the act of Parliament of August 21, 1846, (9 and 10 Victoria, ) an 
action in certain cases is given to the representative of the deceased. 
This principle, in various forms and various limitations, has been in- 
corporated into the statutes of many of our States, and among others, 
into that of Louisiana. It is there given in favor of the minor chil- 
dren and widow of the deceased, and in default of these relatives, in 
favor of the surviving father and mother. Acts of La., 1855, pr., 223, 
p- 270. The case of a creditor, much less a remote claimant like the 
plaintiff, is not within the statute. 

In each of the briefs it is stated that the defendant was tried for 
the homicide and was acquitted. In the view we take of the case, the 
fact of a trial or its result is a circumstance quite immaterial to the 
present question, however important it may have been to the defen- 
dant. 

Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


CHARTER OAK LIFE INS. CO., Appellant, 
vs, 


HIRAM R. SMITH er at., Respondents.* 


Defendant had effected a loan of plaintiff on bond and mortgage, and the policy, 
which was in the name of defendant, provided according to agreement that the 
loss should be payable to plaintiff, ete. After the loss defendant negotiated 
with plaintiff for a renewal of the loan on other property, and plaintiff delayed 
collecting the amount of the loss for a month, when the insurer failed. 

Held, that a creditor holding collaterals is bound to use reasonable diligence for 
collecting them when due, and is responsible for loss resulting from neglect or 
delay. 


a 


* Opinion filed February 28, 1878. 
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Held, that the delay to collect for a month was prima facie evidence of negligence. 


Held, that negotiation for a new loan did not excuse the delay ; the legal right to the 
money was in the plaintiff. 


Held, that the burden of proof to show negligence was on the plaintiff, and in the 


absence of such proof, defendant was entitled to have the loss deducted from 
the mortgage debt. 


Judgment affirmed. 


Action to foreclose a mortgage executed by the defendants, Hiram 
R. Smith and wife, to the plaintiff, on certain mill property in the 
city of Oshkosh, to secure the payment of $4,000, mentioned in the 
condition of a certain bond executed by the said Hiram to the plain- 
tiff, and dated February 23, 1870. A condition of the bond and 
mortgage was that Mr. Smith should keep the building on the mort- 
gaged premises insured for the benefit of the plaintiff in the sum of 
$3,000, as collateral security for the payment of the mortgage debt. 
Mr. Smith at once obtained a policy in the Home Insurance Com- 
pany of New Haven for $3,000, which policy contained a clause that 
loss, if any, should be payable to the plaintiff, ete. The policy was 
delivered to and retained by an agent of the plaintiff. About 
September Ist in the same year the insured building was destroyed 
by fire. Proof of loss was duly made, and the amount of loss was ad- 
justed by the parties in interest at $2,610.26. By the terms of the 
policy the loss was due and payable December 1, 1870, at which 
time the insurer was ready and willing to pay the same to the 
plaintiff. The plaintiff had notice of the amount of the loss as ad- 
justed, and when payable. 

Mr. Smith proceeded to build another mill at another place, and 
negotiations were had between him and the plaintiff—several agents 
of the plaintiff taking part therein—for a continuation of the loan, or 
a reloan to him of the insurance money, on the security of the new 
mill. While these negotiations were pending, and (as appears by the 
pleadings,) on the 1st day of January, 1871, the insurer became insol- 
vent, and the insurance money was lost, except a small dividend paid 
the plaintiff thereon, out of the assets of the insolvent company. 

The defendants allege in their answer that the money was lost 
through the neglect of the plaintiff to collect the same while the in- 
surer was solvent, and claim that the amount so lost should be al- 
lowed and credited on the mortgage debt. Considerable testimony 
was given by the defendants to sustain the allegation, and by the 
plaintiff for the purpose of showing that the insurance money was left 
uncollected at the instigation of Mr. Smith. 
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The court found that the money—less the dividend—was lost be- 
cause of the laches of the plaintiff, and deducted the sum lost from the 
mortgage debt, giving the plaintiff judgment for the balance only. 

The plaintiff appeals from the judgment. 


Moses Hoorrr, of Oshkosh, for Appellant. 
Cuartes W. Ferxer, of Oshkosh, for Respondent. 


Lyon, J. 

A creditor who holds notes or other obligations for the payment of 
money, assigned to him by his debtor as collateral security, is bound 
to use reasonable diligence to collect such collaterals when they fall 
due. Ifhe neglects to do so—if he unreasonably delays to take the 
necessary steps to enforce payment thereof at maturity—and a loss 
results from such neglect and delay, he must bear the loss. 

In this case the fire insurance company remained solvent for one 
month after the insurance money became due and payable, and it is 
a fair inference from the testimony that the plaintiff could have real- 
ized the money at any time by calling on that company for it. Had 
the insurance company required the signature of Mr. Smith to a re- 
ceipt for the money, the evidence is undisputed that he was ready and 
willing to give it at all times. He so testifies, and his conduct through- 
out the whole transaction convinces us that he testifies truly. That 
the loss of the money resulted from such delay cannot be doubted. 
We are of the opinion that this delay of the plaintiff for a month to 
collect the sums due on the policy, prima facie is negligence, and that 
the plaintiff is chargeable with the resulting loss, unless Mr. Smith 
requested, consented to, or in some manner caused the delay. 

We find no evidence in the case, that Mr. Smith ever requested 
the plaintiff to allow thé money to remain uncollected, or that he 
consented thereto. Indeed, the case seems barren of proof that he 
was ever consulted on the subject, or that he knew, until about the 
time the fire company failed, that the plaintiff had not collected the 
money. All that he said or did during the negotiations for retaining the 
money, or for a re-loan of it, seems entirely consistent with the theory 
that he supposed the plaintiff had made or would make the collec- 
tion. 

It may be remarked in this connection, that the legal right to the 
insurance money was in the plaintiff, and on presentation to the fire 
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company of the policy, and the bond of Mr. Smith showing the pres- 
ent interest of the plaintiff in the policy, it would have been the duty 
of the insurer to pay the loss to the plaintiff. 

The burden was upon the defendants to prove the negligence of the 
plaintiff, (Plant. M. Co. vs. Falvey, 20 Wis., 20,) and they proved a 
prima facie case. To avoid the effect of such proof the burden was cast 
upon the plaintiff to show some valid excuse for its failure to collect 
the money. ‘This the plaintiffsought to do by attempting to show that 
it was induced by the acts of Mr. Smith to leave the money uncol- 
lected. An extended review of the testimony which it is claimed 
tends to show an excuse for such failure would be a profitless task. 
Most of it is merely inferential, and we have already indicated where- 
in it falls short of proving a valid excuse for the plaintift’s failure to 
collect the money. The least that can be said is that there is not a 
preponderance of evidence that Mr. Smith was in any manner respon- 
sible for the delay. We cannot, therefore, disturb the finding of the 
court in that behalf, or the judgment based upon it. 

Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Eau Claire County. 


WILLIAM GANS, Respondent, 


vs. 


ST. PAUL FIRE AND MARINE INS. CO. 
Appellant.* 


The policy provided that it should be void in case the building became unoccu- 
pied without the consent of the company indorsed on it. Also, that nothing 
less than a distinct specific agreement clearly expressed and indorsed on the 
policy should be construed as a waiver of its terms. Also, that the agent has 
no authority to waive, modify, or strike from the policy any of its printed con- 
ditions ; nor is his assent to an increase of risk binding until in..orsed on the 
policy and the increased premium paid, nor has he power to revive the policy 
after it has become void through a breach of its conditions, and any new policy 
intended to replace one so made void, shall be of no effect until its actual issue 
and delivery, any parol contract with the agent notwithstanding. Also, that 
any person other than the insured procuring the insurance to be taken by the 
company shall be deemed the agent of the insured in all circumstances relating 
to the transaction. The agents who countersigned and issued the policy were 
notified that the building was vacant, but neglected to communicate the fact to 
the company. Proofs were made out under the agents’ direction, which not be- 
ing satisfactory, further proofs were required which contained a statement that 
the building was vacant. 

Held, that the agents were the agents of the company and not of the insured, and 
notice to them was notice to the company unless there was something in the 
contract which prevented it. 


Held, that the policy limitations of the agents’ powers referred only to their acts, not 
to the effect of a notice of a fact relating to the policy. 

Held, that the company had constructive notice that the building was unoccupied 
when additional proofs were required, and was estopped by such requirement 
from declaring the policy void for a breach of its condition. 

Held, that the plaintiff was not prevented by the allegation in his complaint that 
all the conditions had been fulfilled, from showing in evidence facts which would 
estop the company from pleading a breach of condition where he could not 
know, until the answer was served, that such breach would be pleaded. 

Judgment affirmed. 


* Opinion filed January 3, 1878, 
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Action on a policy of insurance issued by the defendant company 
on the 12th of February, 1876, in and by which it insured the plain- 
tiff against loss or damage by fire to his frame dwelling-house in Eau 
Claire for one year, to the amount of $250. The house was destroyed 
by fire October 2nd in the same year, and the loss exceeded the sum 
for which it was insured. When it was burned, the building was va- 
cant and had been so nearly a month. The agents of the defendant 
company at Eau Claire, Latimer & Co., who wrote, countersigned 
and issued the policy in suit, were informed several days before the 
fire that the building was unoccupied, and knew that it remained so 
until it was burned, but neglected to communicate that information 
to any officer of the company. Proofs of loss were made out soon af- 
ter the fire, by or under the direction of such agents, and forwarded 
to the principal office of the company. These not being satisfactory 
the company required further proofs, and the same were made out 
and forwarded in due time, at an expense to the plaintiff of five dol- 
lars. The last proofs contained a statement that the building had 
been vacant as above stated. 

The policy contains the usual condition, that if the building should 
become unoccupied without the consent of the company indorsed on 
the policy, the policy should be void. Because no such consent was 
so indorsed, the company refused to pay the loss. 

The foregoing facts appearing on the trial by proof or admission, 
and none of them being controverted, the circuit judge directed a 
verdict for the plaintiff for $250—the amount of the risk. A motion 
for a new trial was denied and judgment entered for the plaintiff pur- 
suant to the verdict. The defendant appeals from the judgment. 


W. F. Battey, of Eau Claire, for Appellant. 
L. M. Vuias, of Eau Claire, for Respondent. 


Lyon, J. 

It is evident from the foregoing statement of the case that the 
learned circuit judge must have held that the knowledge of Latimer 
& Co., the agents who took the risk, and wrote, countersigned and is- 
sued the policy in suit, that the insured house when burned, and be- 
fore, was unoccupied, was, in contemplation of law, the knowledge of 
the defendant company—in other words that notice to the agents was 
notice to the company—and hence, that within the rule of Webster 
vs. Ins. Co., 36 Wis., 67, and N. W. Mut. Life Ins. Co. vs. Germania 
Ins. Co., 40 id., 446, the requiring of further proofs of loss after the 
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company was chargeable with notice or knowledge that a condition 
of the policy had been broken, (which requirement subjected the 
plaintiff to expense and delay,) is a waiver of the breach, and estops 
the company to claim a forfeiture of the policy. 

The conditions of the policy upon which it is claimed that notice to 
the agents does not estop the company to declare the policy void, be- 
cause the building, when burned, was unoccupied, are the following : 

“The use of general terms, or anything less than a distinct specific 
agreement, clearly expressed and indorsed on this policy, shall not 
be construed as a waiver of any printed or written condition or re- 
striction therein. * * * * It is further understood and made a part 
of this contract that the agent of this company has no authority to 
waive, modify, or strike out from this policy any of its printed condi- 
tions, nor is his assent to an increase of risk binding upon the compa- 
ny until the same is indorsed in writing on the policy, and the in- 
creased premium paid ; nor, in case this policy shall become void by 
reason of the violation of any of the conditions thereof, has the agent 
power to revive the same; and that a new policy intended to replace 
any policy so made void shall be of no effect until its actual issue and 
delivery thereof to the assured, any contract by parol or understand- 
ing with the agent to the contrary notwithstanding. * * * * And it 
is a part of this contract that any person other than the assured who 
may have procured this insurance to be taken by this company, shall 
be deemed to be the agent of the assured named in this policy, and 
not of this company under any circumstances whatever, or in any trans- 
action relating to this insurance.” 

Whatever may be the true construction of the stipulation last above 
quoted, it certainly does not, and in the nature of things cannot sub- 
stitute the plaintiff as the principal of Latimer & Co., in respect to 
the contract of insurance, in the place of the company. The contract 
was made, and the defendant was undoubtedly bound by it from the 
moment the policy was delivered to the plaintiff, and if the stipula- 
tion substitutes the plaintiff for the company as the principal of Lati- 
mer & Co., then it is competent for a person to make a contract with 
his own agent which shall bind a third party who is a stranger to it, 
and who never agreed to be bound by it. This would be a manifest 
absurdity. As to the clause that a waiver of any condition of the pol- 
icy to be binding must be indorsed upon it, it is only necessary to 
say it is now settled that this requirement may be waived by parol or 
by acts in pais. See cases above cited. 

It must be held, therefore, that Latimer & Co. were the general 
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agents of the defendant company in respect to this policy, (Miner vs. 
Ins. Co., 27 Wis., 693,) and further that notice to them that the in- 
sured building was vacant, was notice to the company, unless there is 
something in the contract which destroys the effect of such notice to 
the agent. On the proposition that notice to the agent, where it arises 
from, or is connected with the subject-matter of his agency, is con- 
structive notice to the principal, see Story on Agency, §§ 140 and 451, 
and cases cited. 

We find no stipulation in the contract limiting or attempting to 
limit the legal effect of notice to the agent. The limitations therein 
contained go only to the acts of the agent. He may not vary, modify 
or strike out the printed conditions of the policy, nor assent to an in- 
crease of risk unless the same is indorsed on the policy and the in- 
creased premium paid. Neither may he revive a policy after forfeit- 
ure by violation of any condition thereof, nor make a parol contract 
in respect thereto which shall be binding on the company until the 
forfeited policy is replaced by a new one. But there is no stipulation 
that notice to the agent of a fact relating to the policy shall not oper- 
ate as notice to the company. What would be the legal effect of such 
a stipulation we are not called upon to determine and do not determine. 

When, therefore, the company required the plaintiff to furnish ad- 
ditional proofs of loss, it had constructive notice that the insured 
building had remained unoccupied in violation of the terms of the 
policy, and that the policy, therefore voidable, (Webster vs. Ins. Co., 
supra, ) might then be declared void at its election. Instead of de- 
claring it void, the company took the opposite course, by subjecting 
the plaintiff to expense and delay. The learned counsel for the de- 
fendant argued with much plausibility that it was not inconsistent 
with the position that the company elected to consider the policy void, 
for it to require the plaintiff to furnish further proofs of loss, which 
should show under his own hand and oath that the insured building 
was vacant when burned—a fact which did not appear by the first 
proofs, But the company had legal notice of the fact, and we think 
it was not competent for it to subject the plaintiff to further expense 
and delay in order to obtain from him cumulative evidence that the 
building was vacant, without prejudice to its right to declare the pol- 
icy void. It should have made its election in the first instance. 

It follows that within the rule of Webster vs. Phoenix Ins. Co., and 
N. W. Mut. Life Ins. Co. vs. Germania Ins. Co., supra, the defendant 
is now estopped to declare the policy void, by reason of such breach 
of one of its conditions. 
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The uncontradicted evidence proved the facts constituting the es- 
toppel, and the defendant admitted on the trial that the loss was in 
excess of the sum written in the policy. This made a case for the 
plaintiff, and the jury were properly directed to return a verdict for 
him for the amount of the risk. 

A question on the pleadings was argued at the bar, and will now 
he briefly considered. Itis alleged generally in the complaint that 
the plaintiff duly performed all of the conditions of the contract of 
insurance on his part to be performed. The defendant in its answer 
took issue on this allegation by alleging, as a defense to the action, a 
breach of the stipulation in the contract, that the building should be 
continuously occupied during the term of the policy. The evidence of 
the agent’s knowledge when the building was burned, and before, that 
it was vacant, was received under objection. Itis claimed that the 
evidence should have been excluded under the rule of Gill vs. Rice, 
13 Wis., 549, which is to the effect that, under the Code, facts consti- 
tuting an estoppel must be pleaded before proof of them can pro- 
perly be received. But in Waddle vs. Morrill, 26 id., 601, it was held 
that the rule is not applicable to a case where the party claiming the 
estoppel has had no opportunity to plead it. In the present case the 
plaintiff could not know until the answer was served that the defen- 
dant would rely upon the breach of the condition that the building 
should be continuously occupied, to defeat the action, and he could 
not under the present practice interpose a reply setting up the facts 
constituting the estoppel. Hence we think the case is identical in 
principle with that of Waddle vs. Morrill, and that the evidence of 
those facts was properly received. 

During the trial several other exceptions were taken on behalf of 
the defendant to various rulings of the court on objections to the ad- 
mission of testimony. In the view we have taken of the case these 
rulings are of no importance, and require no further notice. 

The judgment of the Circuit Court is affirmed. 
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SUPREME JUDICIAL COURT OF MAINE. 


MAINE MUTUAL MARINE INS. CO. 
vs. 
D. R. STOCKWELL & CO.* 


The maker of a premium note given to a mutual insurance company for the nom- 
inal premium upon an open policy executed to cover such risks as may be after- 
ward indorsed thereon, is liable to the company on such note only to the 
amount of the actual premiums upon risks assumed by the company and in- 
dorsed thereon. 

Where a premium note for an open policy is given after the organization of the 
plaintiff corporation, and after application for insurance to the amount required 
by its charter to authorize the issuing of policies, by one of the omginal sub- 
scribers who had paid his former note given for the purpose of starting the 
company in business and for the better security of those concerned, it is for 
the jury to determine whether the note thus subsequently given is for an ordin- 
ary policy, or for ‘* the better security of those concerned.’’ 


On rotion of the plaintiffs to set aside the verdict, which was for 
the defendant. 

Assumpsit on a note of the following tenor: “January 2, 1871. 
Twelve months after date, we promise to pay to the order of the 
Maine Mutual Marine Insurance Company, one thousand and one 
dollars, payable at Bangor, Maine. Value received. (Signed,) D. R. 
Stockwell & Co. (Stamped across the end of the note,) Given for 
open policy No. 62.” 

The defendant with fifty-one others signed the following agreement, 
marked A. “ We, the undersigned, agree to advance our notes for 
premiums in advance to the Maine Mutual Marine Insurance Com- 
pany to the amount set against our names respectively, in accordance 
with the charter and by-laws of the company.” The defendants 

* Decided June 1, 1877. To appear in 67 Maine, 382. 
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signed for $1,000, as did each of the others, and gave a note for $1,001 
in pursuance of agreement “A,” which note matured December 29, 
1870. The testimony on the part of the defendants tended to show 
that they paid the amount of this December note in premiums, took 
up the note, that it was a completed transaction, and that the note in 
suit was independent, not given in renewal and not given under 
agreement “A.” There was evidence on the part of the plaintiff that 
the note in suit, as well as the prior note, was given under agreement 
“A.” The verdict was for the defendants, and the plaintiffs moved to 
set it aside as against law and evidence. 


A. W. Pare and C. P. Sretsoy, for the Plaintiffs. Mr. Stetson also 
referred the court to his brief in Maine Ins. Co. vs. Farrar, 66 Maine, 
at page 134. 


W. C. Crossy, for the Defendants. 


Apptetoy, C. J. 

This suit is on a note given for an open policy to the plaintiff cor- 
poration for $1,001 on twelve months, and dated January 2, 1870. 

The plaintiffs were incorporated by an act approved March 16, 1870, 
ce. 470. 

The defendants signed the agreement marked A, which is copied in 
the case of these plaintiffs vs. Hodgkins, 66 Maine, at page 111, by 
which they agreed to advance their notes “for premiums in advance” 
to the amount of one thousand dollars. This they did, giving their 
note for that sum and taking therefor an open policy. 

The premiums upon insurances under their open policy exceeded 
the amount of the note and they paid the balance. The defendants 
had thus complied with the agreement to advance their note “ for 
premiums in advance,” and had paid the note so advanced. They 
were under no obligation to make any further advance of their notes 
under their agreement. They might do so, but the option was with 
them. 

In February or March, 1871, and after the payment of the note ad- 
vanced “for premiums in advance,” the defendants gave the note in 
suit for an open policy. The case is not like that of Howard vs. 
Hinckley & Egery Iron Co., 64 Maine, 93, where a note was given for 
an ordinary open policy. The testimony was conflicting. The plain- 
tiff Howard and the defendants testified that the note was not given 
under § 9. There was evidence to the contrary. No exceptions were 
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taken to the rulings of the presiding justice. We must assume that 
they were satisfactory to the plaintiffs. 

The tribunal, upon which the law has imposed the duty of deter- 
mining controverted facts, has rendered its decision, and the parties 
must abide by the result. Maine Ins. Co. vs. Farrar, 66 Maine, 133. 

Motion overruled. 

Watton, Dickerson and Viraty, JJ., concurred. Perens, J., having 
been of counsel, did not sit. 


UNITED STATES SUPREME COURT. 


Appeal from the U. S. Circuit Court, District of Maryland. 


SAMUEL G. REED, Appellant, 
vs, 


MERCHANTS’ MUTUAL INS. CO., or Barriore.* 


The policy on a vessel contained the stipulation, ‘‘the risk to be suspended while 
vessel is at Baker’s Island loading.” The vessel was lost while at Baker’s Island 
before the loading had begun. 


Held, that the intention of the parties in the stipulation must be determined from 
all the circumstances of the case. 


Where it appeared that the hazards sought to be excepted, were those attendant on 


the exposure and unfavorable moorage at the island, and not the mere process 
of loading ; 


Held, that the meaning of the clause was that the risk should be suspended while 
there for the purpose of loading. 


Held, that the insurer was not liable for the loss. 
Decree affirmed. ° 


Bravery, J. 
This is a cause of contract, civil and maritime, commenced by a libel 
in personam by Samuel G. Reed, the appellant, against the Merchants’ 
Mutual Insurance Company of Baltimore, the appellee, to recover five 


~~ ® Decision rendered Oct. 29, 1877. 
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thousand dollars, the amount insured by the latter on the ship Min. 
nehaha, belonging to the libelant. The policy was dated the 14th day 
of January, 1868, and insured said ship in the amount named, lost or 
not lost, at and from Honolulu, via Baker’s Island, to a port of dis- 
charge in the United States, not east of Boston, with liberty to use 
Hampton Roads for orders, “the risk to be suspended while vessel is 
at Baker’s Island loading.” The ship was lost at Baker’s Island, where 
she had gone for the purpose of loading, on the 3d day of December, 
1868. The defense was that the loss occurred whilst the risk was sus- 
pended under the clause above quoted ; also laches by reason of the 
delay in commencing suit, being more than four years after the cause 
of action accrued. 

This case, upon the merits, depends solely upon the construction to 
be given to the clause in the policy before referred to, namely, “the 
risk to be suspended while vessel is at Baker’s Island loading ;” and 
turns upon the point whether the clause means, while the vessel is at 
Baker’s Island for the purpose of loading, or while it is at said island 
actually loading. If it means the former, the company is not liable ; 
if the latter, it is liable. 

A strictly literal construction would favor the latter meaning. But 
a rigid adherence to the letter often leads to erroneous results, and 
misinterprets the meaning of the parties. That such was not the 
sense in which the parties in this case used the words in question is 
manifest, we think, from all the circumstances of the case. Although 
a written agreement cannot be varied (by addition or substraction) by 
proof of the circumstances out of which it grew and which surround- 
ed its adoption, yet such circumstances are constantly resorted to for 
the purpose of ascertaining the subject matter and the standpoint of 
the parties in relation thereto. Without some knowledge derived 
from such evidence it would be impossible to comprehend the mean- 
ing of an instrument, or the effect to be given to the words of which 
it is composed. This preliminary knowledge is as indispensable as 
that of the language in which the instrument is written. A reference 
to the actual condition of things at the time, as they appeared to the 
parties themselves, is often necessary to prevent the court, in constru- 
ing their language, from falling into mistakes, and even absurdities. 
On this subject Professor Greenleaf says : 

‘The writing, it is true, may be read by the light of surrounding 
circumstances, in order more perfectly to understand the intent and 
meaning of the parties ; but as they have constituted the writing to 
be the only outward and visible expression of their meaning, no other 
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words are to be added to it, or substituted in its stead. The duty of 
the courts in such cases is to ascertain, not what the parties may 
have secretly intended, as contradistinguished from what their words 
express, but what is the meaning of the words they have used.” 1 
Greenleaf’s Evid., § 277. Mr. Taylor uses language of similar pur- 
port. Hesays: ‘ Whatever be the nature of the document under 
review, the object is to discover the intention of the writer as evi- 
denced by the words he has used ; and in order to do this, the judge 
must put himself in the writer’s place, and then see how the terms of 
the instrument affect the property or subject matter. With this view, 
extrinsic evidence must be admissible of all the circumstances sur- 
rounding the author of the instrument.” Taylor’s Evid., § 1082. 
Again, he says: ‘‘ It may, and indeed it often does happen, that, in 
consequence of the surrounding circumstances being proved in evi- 
dence, the courts gave to the instrument, thus relatively considered, 
an interpretation very different from what it would have received 
had it been considered in the abstract. But this is only just and pro- 
per ; since the effect of the evidence is not to vary the language em- 
ployed, but merely to explain the sense in which the writer understood 
it.” Id., § 1085. 

The principles announced in these quotations, with the limitations 
and cautions with which they are accompanied, seem to us indisputa- 
ble. And availing ourselves of the light of the surrounding circum- 
stances in this case, as they appeared, or must be supposed to have 
appeared, to the parties, at the time of making the contract, we can- 
not doubt as to the meaning and effect of the words which are pre- 
sented for our consideration. 

Those circumstances, as gathered from the pleadings and evidence, 
particularly the agreed statement made by the parties themselves, are 
substantially as follows : 

In November, 1867, the libellant, Samuel G. Reed, of Boston, was 
half-owner of the ship Minnehaha, then lying at Honolulu, in the Sand- 
wich Islands, and about to sail from that place in ballast via Baker’s 
Island, with the intention of there takivug in a cargo of guano, to a port 
of discharge in the United Stites. Baker’s Island is a small rocky 
island in mid-ocean, nearly under the equator, and about two thou- 
sand miles southwesterly from the Sandwich Islands, having no har- 
bor or anchorage, and only frequented for its guano. When ships 
arrive there they are moored in the open sea in an exposed and peril- 
ous condition. The mooring is effected by means of a heavy station- 
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ary anchor, weighing 5,600 pounds, fastened to a ecral reef in about 
one hundred fathoms of water, to which anchor a large buoy is at- 
tached by a heavy pendent chain. This chain is braced by two other 
chains, each over a thousand feet long, attached to anchors fastened to 
another coral reef nearer to the island. By still another chain the 
ship is moored to the first mentioned pendent chain as long as she re- 
mains at the island, and her cargo is sent aboard from the island in 
small boats. The place is subject to strong currents and heavy gales, 
and vessels are frequently obliged to put to sea while loading, in con- 
sequence of the weather. 

On the 6th of January, 1868, the libelant, through a firm of insur- 
-ance brokers in New York, made application by mail to the appellee, 
for insurance on the said ship Minnehaha, in the following terms : 
“ Application for insurance is hereby made by Johnson & Higgins, as 
agents, in the name of Sam’! G. Reed & Co., account of whom it may 
concern. Loss, if any, payable to them or order. For ($5,000, at 7 
per cent net,) on ship Minnehaha, valued at $60,000 ; at and from 
Honolulu, via Baker’s Island, to a port of discharge in the United 
States not east of Boston, with liberty to use Hampton Roads for or- 
ders ; the risk to be suspended while vessel is at Baker’s Island 
loading.” 

This application was inclosed in the following letter : “ Office of 
Johnson & Higgins, etc., 87 Wall Street, New York, January 6, 1868. 
Geo. R. Coale, Esq., secretary. Dear Sir : Inclosed please find two 
applications for Saml. G. Reed & Co., viz., one on the Minnehaha. 
Our companies here are averse to Baker’s Island risks, and for that 
reason the owners suspend the risk while at Baker’s Island loading: 
The Atlantic have taken a large line on vessel and freight at 7 per 
cent with scrip. Also one on the Guiding Star, now loading under 
inspection of Capts. Ellis and Story for underwriters. Please let us 
know how much your companies will take on each, and the lowest 
respective rates. Should like to hear by telegraph. Yours resp’y. 
Johnson & Higgins, per Tooker.” 

In pursuance of this application, the appellee issued the policy on 
which the present suit is brought, the operative clause of which is in 
these words : “The Merchants’ Mutual Insurance Company of Balti- 
more have insured, and do hereby insure, agreeably to order, Samuel 
G. Reed & Co., for account of whom it may concern, lost or not lest, 
at and from Honolulu, via Baker’s Island, to a port of discharge in 
the United States not east of Boston, with liberty to use Hampton 
Roads for orders, the risk to be suspended while vessel is at 
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Baker’s Island loading, five thousand dollars upon the body, tackle, 
etc., of the good ship Minnehaha.” 


In view of the circumstances above referred to, it seems to us clear 
that the meaning of the clause in question was, that the risk was to 
be suspended while the vessel was at Baker's Island for the purpose 
of loading, whether actually engaged in the process of loading or not. 
Taking this clause in absolute literality, the risk would only be sus- 
pended when loading was actually going on. It would revive at any 
time after the loading was commenced, if it had to be discontinued by 
stress of weather, or any other cause. It would even revive at night 
when the men were not at work. This could not have been the intent 
of the parties. It could not have been what they meant by the words, 
“while vessel is at Baker’s Island loading.” It was the place, its expo- 
sure, its unfavorable moorage, which the insurance companies had to 
fear, and the risk of which they desired to avoid. The whole reason 
of the thing and the object in view, point to the intent of protecting 
themselves whilst the vessel was in that exposed place for the purpose 
referred to, not merely to protect themselves whilst loading was ac- 
tually going on. Her visit to the island was only for the purpose of 
loading ; as between the contracting parties, she had no right to be 
there for any other purpose ; and supposing that they intended that 
the risk should be suspended whilst she was there for that purpose, it 
would not be an unnatural form of expression to say, “the risk to be 
suspended while vessel is at Baker’s Island loading.” And we think 
that no violence is done to the language used, to give it the sense 
which all the circumstances of the case indicate that it must have had 
in the minds of the parties. 

If we are right in this construction of the contract, there can be no 
uncertainty as to its effect upon the liability of the underwriters. 
The loss clearly accrued at a time when, by the terms of the policy, 
the risk was suspended. The ship sailed in ballast from Honolulu on 
or about the 7th of November, 1867, and arrived at Baker’s Island on 
the afternoon of the twentieth day of November, 1867. She came to 
her mooring in safety, and her sails were furled, shortly after which a 
heavy gale and heavy surf arose. The gale and surf continued with 
violence until the 3rd of December, 1867, when the ship parted her 
moorings, and was totally wrecked and lost. At no time after her ar- 
rival at Baker’s Island was it possible to discharge ballast or receive 
cargo or to commence the process of loading. The violence of the 
winds, current and waves, and their adverse course and direction, pre- 
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vented the ship from slipping her cables and getting to sea, or other- 
wise escaping the perils that surrounded her. 

These facts are indisputable ; and they show that when the loss oc- 
curred, the vessel was at Baker’s Island for the purpose of loading. 
That the process of loading had not actually commenced is of no con- 
sequence. The suspension of the risk commenced as soon as the ves- 
sel arrived at the island and was safely moored in her proper station 
for loading. 

The appellee, as a further defense, set up laches in bringing suit. 
The libel was not filed until more than four years had elapsed after 
the cause of action had accrued. The statute of limitations of Mary- 
land requires actions of account, assumpsit, on the case, etc., to be 
brought within three years ; and the counsel for the appellee insists 
that by analogy to this statute, the admiralty court, having concur- 
rent jurisdiction with the State courts in this case, should apply the 
same rule. We had occasion, in the case of the Key City, 14 Wallace, 
653, to explain the principles by which courts of admiralty are gov- 
erned when laches in bringing suit is urged as an exception in cases 
cognizable therein. In view of the construction which we have given 
to the contract in this case, it is not necessary to pass upon the pre- 
cise question now raised by the appellee. 

It is also unnecessary to examine other questions which were moot- 
ed on the argument. 


The decree of the Circuit Court is affirmed, with costs. 





CASES DECIDED IN THE LOWER COURTS 


INTEREST OF CESTUIS QUE TRUST. 


Supreme Court.—General Term, November 1877. 


GEORGE HARVEY 
vs. 


ALEXANDER CHERRY et at." 


Statement of Facts —The defendant held the title of the Grand Ho- 
tel premises at Saratoga Springs in trust for plaintiff and a large num- 
ber of other cestuis que trust. 

The buildings on this property were insured to Alexander Cherry 
for $151,000, $45,000 of which was payable to one Clark, a mortga- 
gee ; $15,000 was insured in the name of Cherry and made payable 
to George Harvey as his interest may appear. It was conceded on the 
trial that the interest of George Harvey insured was such interest as he 
had under the trust deed. The balance of the insurance, $91,000, 
was payable to Mr. Cherry. It appears of this insurance that Mr. 
Cherry collected only $43,834.14. That $9,753.64 was collected on 
the policies made payable to Mr. Harvey. It further appears that the 
real estate owned by Mr. Cherry, as trustee in question, has been sold 
under prior mortgages for less than the amount of the mortgages, and 
that Mr. Cherry has been and will be unable to pay back to the ces- 
tuis que trust any of their advances. 

The cestuis que trust interested in the property, through Mr. Cherry 
as trustee, including Mr. Harvey, represent the amount of $83,000, 
Mr. Harvey’s being $15,000. 
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It was in dispute on the trial whether plaintiff or defendant paid 
the premium on the policies made payable to the former, but the re- 
feree has found in favor of the plaintiff on this point, and thus es- 
tablishes the fact that the premiums for such policies were paid by 
Mr. Harvey. 

It appears that by arrangement between plaintiff and defendant, 
the property which defendant held in trust for a large number of ces- 
tuis que trust, was insured for the benefit of one cestui que trust, who 
‘ paid the premium for such insurance ; no notice of such arrange- 
ment to the other cestuis que trust being claimed. 

If this arrangement is valid Mr. Harvey will receive about $10,000, 
and the other cestuis que trust will receive nothing. 


Harrinaton Purnam, for Plaintiff. 

The referee’s findings of fact being warranted by the evidence, will 
not be disturbed by this court. 

The plaintiff being an equitable part owner of the property insured, 
had an insurable interest. Rohrbach vs. Germania Fire Ins. Co., 62 
N. Y¥., 47; Locke vs. North American Ins. Oo., 13 Mass., 61. 

The form of the policies to plaintiff as payee, cannot of itself—after 
plaintiff’s right is vested by the occurrence of a loss—enable the nomi- 
nal assured to prejudice the payee’s interest. Ennis vs. Harmony Fire 
Ins. Co., 3 Bosw., 516 ; Ripley vs. Adtna Ins. Co., 29 Barb., 552 ; Pit- 
ney vs. Glens Falls Ins. Co., 65 N. ¥., 6 ; Cone vs. Niagara Fire Ins. 
Co., 60 N. ¥., 619; Pratt vs. N. Y. Central Ins. Co., 64 Barb., 589 ; 
Chamberlain vs. New Hampshire Fire Ins, Co., 55 N. H., 249. 

The contracts of insurance having been made with plaintiff with 
intent to protect his individual interest, which has sustained a loss 
far in excess of the amount recovered from the insurers, no third per- 
sons have any title or interest in the proceeds of the insurance, by vir- 
tue of any lien or claim upon the common subject of ownership. 
Lynch vs. Dalzell, 4 Brown Parl. Cas., 431 ; Carpenter vs. Providence 
Wash. Ins. Co., 16 Peters, 495, 506 ; Carter vs. Rockett, 8 Paige, 437 ; 
Wyman vs. Prosser, 36 Barb., 368 ; Grant vs. Hill, 4 Taunton, 380 ; 
Lerow vs. Wilmarth, 9 Allen, 382; Steele vs. Franklin Ins. Co., 17 
Penn. St., 290, 298 ; May on Ins., sec., 456. 

The position of defendant Cherry as trustee of the legal title to the 
property insured, gives him no claim to appropriate the proceeds of 
plaintiff's insurance. Cairncross vs. Lorimer, 3 Macq. House of Lords 
Cas., 827, 829. 

The fact that various bondholders have also equitable claims against 
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Cherry, as trustee, growing out of the common subject of ownership, 
does not, by reason of any supposed community of interest, prevent 
the plaintiff from protecting himself by insurance. 


BoarpMay, J. 

We are entirely satisfied with the opinion of the referee in this case. 
His reasoning and conclusion is correct. It is conceded that plain- 
tiff had an insurable interest. Rohrbach vs. Germania Ins. Co., 62 
N. Y., 47. 

It is established that he insured such interest for his own benefit in 
the name of defendant Cherry, but payable in case of loss to plaintiff 
as his interest might appear. 

That gave plaintiff a right of action in his own name against the in- 
surers in case of loss, on such policy. He would be entitled to re- 
cover the amount of his loss not exceeding the amount of his insur- 
ance in such action. Pitney vs. Glens Falls Ins. Co., 65N. Y., 6 ; 
Cone vs. Niagara Ins. Co., 60 N. Y., 619. The insurers have recognized 
plaintiff’s rights and paid over the amount of insurance money agreed 
upon. Such moneys, by whomsoever received, belong to plaintiff. 
They were paid under and by virtue of a policy running to him, pro- 
cured and paid for by him. The defendant Cherry would not, there- 
fore, I think, be permitted to set up a defense of which the insurers 
only could take advantage. 

These views are not seriously controverted by appellant’s counsel ; 
but he insists that any insurance effected and paid for by plaintiff for 
his own benefit only, inured to the benefit of all others having a like 
insurable interest. 

The authorities cited for defendants do not sustain the position. 
They are cases of partners, lessees or tenants in common, where one 
of the persons having a common interest takes an undue advantage of 
his associates to secure a benefit for himself to their injury. Bur- 
haus vs. Van Zant, 7 N. Y., 523 ; Van Horn vs. Fonda, 5 J. Ch., 407 ; 
Mitchell vs. Read, 61 N. Y., 126 ; 45 N. Y., 318 ; 54 N. ¥., 403 ; 51 
N. Y., 357. 

But the act of plaintiff in insuring his own interest, was not hostile 
to the others having similar interests. It did not injure them. It is 
not evidence of any unfair advantage. They could have insured as 
the plaintiff did. Because they did not, is not a reason why they 
should share in the fruits of plaintiff's vigilance, care and expense. A 
mortgagee may insure his interest in the mortgaged property. One 
of two several mortgagees may so insure his own interest, and the 
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other would not be entitled to share therein. Waring vs. Loder, 53 
N. Y., 581. So in the case of joint owners. Miller vs. Eagle Ins. Co., 2 
E. D. Smith, 299 ; Turner vs. Burrows, 5 Wend., 541; 8 id., 144; 24 
id., 276. The defendant Cherry, as trustee, declined to insure the 
property for the benefit of all the cestuis que trust beyond a certain 
amount. It is of no consequence what his reasons were. The amount 
of insurance then upon the property was not sufficient to protect the 
plaintiff's interest. He therefore procures an insurance of his own 
interest in his own name and pays the premium therefor. Neither 
upon principle nor authority do I find any reason for holding such 
transaction invalid in its form or manner of execution, or that the 
others interested in the same property with plaintiff could justly be 
allowed to share in the proceeds of his precaution and expenditure. 

For the reasons stated, we think the judgment should be affirmed 
with costs. 

Leonarp, P. J., concurred. Bocker, J., took no part. 


PREMIUM NOT A MARITIME LIEN ON VESSEL. 


United States District Court.—Northern District of Mlinois. 


THE MUTUAL FIRE INSURANCE CO. 
vs. 


THE SCHOONER 8S. G. ANDREWS. 


Buopeert, J. 

These cases are before the court upon exceptions to the commis- 
sioner’s report as to the claim which was filed by the Millville Mutual 
Fire Insurance Co., for premiums on policies of insurance, issued 
upon the vessel in question. The commissioner, upon reference to 
him, allowed the libelant’s claim for these premiums, as a lien upon 
the vessel. He did this upon the authority of a case lately decided 
by his honor, Judge Brown, of the Eastern District of Michigan, as- 
suming that this court would follow that case, as it was directly in 
point. With all due respect to the learning which is displayed in that 
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decision, I have never been entirely satisfied to follow it, and the 
best authority we have in this circuit is the other way. The learned 
circuit judge of this circuit, when district judge in 1869, had before 
him the case of the Security Fire Ins. Co. against the proceeds of 
the Lady Franklin, and after due consideration dismissed the case 
upon the ground that a debt incurred for premium for insurance on 
the vessel did not create a maritime lien. 

In this case it is not necessary to decide that question in as broad 
a sense, because it may be a debt against the owners of the vessal 
which would have a right to participate in the remnants, if there were 
any remnants. But here there are no remnants, or will be none after 
the satisfaction of the maritime liens proper. 

I don’t intend, in making this decision, to do any more than intimate 
my own views. I have not gone to the labor of writing out an opin- 
ion, nor have I attempted to cite any authorities. I would prefer that 
the question should be taken into the Circuit Court, and have an au- 
thoritative decision of this circuit on that question. I rule as I do 
because it is in accordance with my own conviction of what the law 
should be, and because I think until the law is definitely settled the 
other way in this circuit, that this class of claims should be rejected, 
and complications avoided growing out of the allowance of claims 
which may hereafter be held not to be properly enforcible in this 
form of procedure. 

Exception to the commissioner’s report is sustained. 

It is due to Judge Drummond, that I should here say that his opin- 
ion in the Lady Franklin case was never reported, and I have only 
been able to gather the purport of it from the recollection of counsel, 
and some brief notes in one of the daily newspapers of the city. 





